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CURRENT EVENTS. 





Tue Work THAT was Not Done—Patent 
Laws.—In our last number we commented 
on the work that has been done within the 
last year by legislative and judicial bodies in 
declaring and construing the law, in provid- 
ing efticient remedies for pressing evils, in 
striving to make clear that which was obscure 
and uncertain, in protecting the material in- 
terest of the people and the personal rights 
of individual citizens. It would be a much 
greater task to point out what has been left 
undone, or, in other words, the work which 
still remains for coming years, and, probably, 
for other men. 

In this we mean no reproach. We know 
that every needed improvement cannot be 
effected in a single year, and are thankful 
for such measure of emendation as the law 
has received during the past year. Rome 
was not built in a dav, neither was the 
science of the law, nor yet has it been per- 
fected after many days. We hope for better 
things in the future, feeling assured that 
there is ample scope and verge enough in our 
legal system to employ all the energies of the 
most ardent reformers for many years to 
come. 

There is one subject which congress has 
left untouched that in our judgment demands 
early and careful attention and vigorous and 
radical action by the national legislature, 
which has exclusive jurisdiction of it. We 
allude to the patent laws. There are no 
rights enjoyed by any American citizen so 
imperfectly defined as patent rights, and no 
property so precarious and so slightly pro- 
tected as property held under those rights. 
We do not profess to be ‘patent lawyers,’’ 
for the law upon the subject is really a spe- 
cialty, but we think our knowledge of the 
subject justifies us in the opinion we have 
expressed. Seldom does a number of the 
Federal Reporter fail to contain half a dozen 
cases in which patents that have been issued 
years ago, upon the faith of which much 
money has been invested and large and com- 
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plicated interests have become involved, are 
declared void ‘‘for want of patentable nov- 
elty.’’ The issuance of letters patent con- 
cludes nobody; any one who chooses may 
‘“‘try it on’? by an infringement and put in 
issue the validity of the patent itself. The 
fact seems to be that in many instances a 
patent right is no more nor !ess than a right 
to lawsuits. The patentee takes little or 
nothing by his letters, except the right to sue 
people who he thinks are trying to take away 
that which he regards as his property; and 
this right he had before his letters were 
issued. 

What ought to be done with the patent 
laws is a questiou which is easier asked than 
answered. Some extreme, reformers favor 
the abolition of the whole system, so as to 
leave ingenuity without its statutory and cus- 
tomary reward. This is an heroic remedy 
which will find little favor. An expert sur- 
geon can cut off a leg, and so can a butcher’s 
apprentice—by one it is done secumdum 
artem; the other operator depends entirely 
upon ‘‘main strength and awkwardness.’’ 
The absolute repeal of the patent laws would, 
in our judgment, be surgery of the latter 
description, equivalent to cutting off an arm 
to cure a felon on a finger. 


What congress ought to do in the prem- 
ises we do not pretend to say. We cannot 
presume to point out the work of that august 
body. We think, however, that the greatest 
need of patent law is precision, that the 
rights acquired under letters patent should 
be more definite, and that unless a patent 
has been successfully impeached within a 
prescribed and short period, say two, three 
or four years, its validity should thereafter 
be unquestionable. 

There is another practice prevalent in pat- 
ent cases in federal courts, that of awarding 
damages to a party in the shape of a fine for 
contempt of court. Thus, a defendant is 
ordered by the court to do something which 


_he fails to do, and is thereupon fined by the 


court and the fine is paid to the plaintiff in 
part or in full satisfaction of his demand. 
This is a mixture of civil and criminal pro- 
cedure which should be abrogated. At the 
very best the procedure is awkward and in- 
convenient. 

We had intended to say something with 
regard to the duty of congress to regulate 
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by appropriate legislation the practice of 
federal courts in the matter of receivers, to 
curb the abuses of judicial discretion to 
which, upon that subject, those courts have 
become so notoriously addicted. 

We had also designed to remark upon the 
total absence of any State legislation, either 
during the past year or at any previous time, 
tending in any degree to unravel the curious 
tangle in which the courts have contrived to 
envelop the law of negligence and contribu- 
tory negligence. 

We are admonished, however, by our fail- 
ing space that remarks upon these subjects 
must be deferred, like many better things, 
to that indefinite and perilous future period, 
‘*a more convenient season.,’ 








NOTES OF RECENT DECISIONS. 





Fraup — Promotion oF MarriaGR — 
Trustee Ex Matericio.—Sometimes the facts 
of a case decided by a court of last resort has 
all the elements which would entitle it to a 
respectable position as a plot for a work of 
fiction. 

Such a case was recently decided by the 
New York Court of Appeals.' The facts of 
the case were that Frederick Piper had an 
estate upon which was limited a remainder 
contingent upon his dying without lawful 
issue. While he was yet singie, defendant 
Hoard procured from him a deed to this 
property and immediately sought out one 
Catharine Hagel, to whom he represented 
that Piper was a man of independent prop- 
erty, which, if she should marry him, would 
descend to her children. She was induced 
by these representations to marry Piper, and 
the plaintiff in this action (a daughter) was 
the sole issue of this marriage. 

After her father’s death the plaintiff 
brought this action to recover the property 
against Hoard, who held it, claiming a fee 
simple title to it under the conveyance of 
Frederick Piper to him. The defendant filed 
a demurrer to the complaint, which stated the 
foregoing facts, upon the ground that they 
did not constitute a cause of action. The 
trial court overruled the demurrer and ren- 


1 Piper v. Hoard, N. Y. Ct. App., Oct. 11, 1887, 13 
N. E. Rep. 626. 





dered judgment against the defendant, from 
which he appealed. 

The Court of Appeals held that the demur- 
rer was properly overruled; that the com- 
plaint did set forth a good cause of action; 
that the plaintiff, though unborn at the time, 
was the person against whose rights the 
fraud of the defendant in deceiving her 
mother was directed; that as heir’ of her 
father she was entitled to claim the estate, 
and that from and after her father’s death 
the defendant held the legal title, as trustee, 
for her, the court designating him by the 
opprobious addition of trustee ea male/icio. 

The court fortifies its rulings by the cita- 
tion of a number of authorities,? but notwith” 
standing the high authority of the court we 
are not fully satisfied of the accuracy of its 
conclusions. A fraud is a tort, and a tort 
must operate against some person or it is 
innocuous, and, indeed, no tort at all. That 
Hoard grossly wronged plaintiff’s mother by 
misleading her into an undesirable marriage, 
and, in a moral sense, fully deserved, for this 
alone, to suffer all the loss which by this 
decision awaits him. 

But whether a tort, once committed, can 
be conceived in nububus for indefinite years, 
awaiting the possible but by no means cer- 
tain advent into this breathing world of a 
person against whom it may operate, seems 
to us quite doubtful a matter of prosaic law. 
The court has certainly administered poetic 
justice, but whether it is legal justice is quite 
another matter. 


2 Neville v. Wilkinson, 1 Browne, Ch. 543; Roberts 
v. Roberts, 3 P. Wms. 66; Tlarvey v. Ashley, 3 Atk. 
607, Gill; Montefiori v. Montetiori, 1 W. Bl. 863 (27 
Law Lib. Ch. 34 marg., p. 484); Perry, Trusts, § 170; Re 
Will of O’Hara, 95 N. Y. 403, 412, 418; Whiting v. 
Mayor, ete., 37 N. Y. 600. r 








A WATER-COURSE—WHAT IT IS. 





- Introductory, 
Water-courses. 

. Ravines. 

. Surface Waters. 
Lukes. 

. Subterranean Waters. 


Som 91D 


1. What is included within the term water- 
course? When, within the contemplation of 
the law, doesthe rippling rivulet leave the 
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irresponsibilities of surface waters and as- 
sume the rights and dignity of a water- 
course? are questions which are not always 
' easy of solution. 

Where there is a continued flow of water 
within defined banks the question is easiiy 
and certainly answered, for, then, no matter 
how small the flow of water may be, it would 
still be a water-course. 


But the difficulty of distinction is in that 
class of streams, or ravines, or depressions 
of land in which and through which there is 
@ periodical or occasional flow of water. 
Except where a stream has its source in a 
spring or lake it must be but the accretion of 
an infinite number of rills and rivulets, con- 
taining the gathered surface waters of the 
surrounding land deposited there by rains 
and snows. 

While in many respects surface water and 
the waters of a water-course have attached to 
them many similar rights and privileges, in 
many others they are governed by widely 
dissimilar rules and laws. For instance, the 
owner of a dominant or upper estate may use 
the surface waters thereon in such a manner 
as he may choose, he may destroy or divert 
it; but not so with the waters of a water- 
course. Here the lower riparian proprietor 
has a right to have the stream flow through 
his lands in the natural and usual condition, 
undiminished in quantity and unimpaired in 
quality. 

Yet further distinctions have been made 
by the common and civii law upon the rights 
of surface waters. 


The civil law, in reference to surface waters, 
requires each tenement to submit to the con- 
ditions imposed upon it by nature, so that the 
owner of a lower tract cannot divert the water 
that flows upon his own from a higher one to 
the injury of the latter or the converse. The 
civil law acts upon the maxim that water is de- 
scendible by nature, and that its usual flow 
should not be interfered with, so that the bur- 
den, if it be one, should be borne by the land 
where it naturally flows, rather than by the land 
where it can be made to flow by artificial 
means only. The common law does not rec- 
ognize this principle as to surface waters, but 
permits any one to protect his own premises 
from it as he may choose to do; or more 
properly. it does not regard it as an injury to 





do so, whatever may be the inconvenience or 
loss to others resulting therefrom. 

The maxim of the civil law, agua currit et 
debet currere ut curere solebat, applies gener- 
ally to running water, in the common as well 
as in the civil law, subject to such reasonable 
qualifications as the interests of agriculture 
may require and the enjoyment may permit. 

Still, other distinctions are made in surface 
waters between urban lots and agriculture or 
grazing lands. In the former the common 
Jaw generally prevails, in the latter there is 
no uniformity whatever. 

It will thus be observed that there is less 
distinction between the civil law of surface 
waters and the generally accepted doctrines 
of the law relating to water-courses than 
there is between the latter and the common 
law doctrine of surface waters. Water, with 
its rights, privileges and burdens, is a most 
fruitful source of litigation and often be- 
comes of vital importance to know what is 
actually comprehended within the meaning of 
the law by the terms, water-course and sur- 
face waters, and whether the civil or the 
common law prevails. 

2. Definitions of Water-course.—Quite a 
number of definitions of the term water-course 
have been given, several of which will be 
herein quoted. 

In Earle v. DeHart, Williamson, C. J.,? 
said: ‘‘A water-course is defined to be ‘a 
channel or canal for the conveyance of water, 
particularly for the drainage of lands.’ It 
may be natural, as where it is made by the 
natural flow of the water, caused by the gen- 
eral superficies of the surrounding land from 
which the water is collected into one channel ; 
or it may be artificial, as in the case of a 
ditch or other artificial means, used to divert 
the water from its natural channel, or to carry 
it from low lands, from which it will not flow, 
in consequence of the natural formation of 
the surface of the surrounding land. It is an 
ancient water-course if the channel through 
which it naturally runs has existed from time 
immemorial. Whether it is entitled to be called 
an ancient water-course, and, as such, legal 
rights can be acquired and lost in it, does not 
depend upon the quantity of water it dis- 
charges. Many ancient streams which, if 
dammed up, would inundate a large region of 


1 Minshall, J.,in Crawford v. Rambo, 44 Ohio St. 284. 
31 Beasley Ch. (N. J.) 283-4. 
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country, are dry for a great portion of the 
year. If the face of the country is such that 
it necessarily collect in one body so large a 
quantity of water, after rains and melting 
snows, so as to require an outlet to some 
common reservoir, and if such water is regu- 
larly discharged through a well defined chan- 
nel, which the force of the water has made 
for itself and which is the accustomed chan- 
nel through which it flows and has flowed 
from time immemorial, such a channel is an 
ancient natural water-course.”’ 

In Luther v. Winnisimmet Co. ,* it was said, 
that ‘‘A water-course is a stream of water 
usually flowing in a definite channel, having 
a bed and sides or banks, and usually dis- 
charging itself into some stream or body of 
water.”’ 

And in Eulrich v. Richter? it is defined to 
be ‘‘A stream of water flowing in a certain 
direction by a regular channel with banks 
and sides, though it is not essential, to main- 
tain that character, that the water should flow 
continually.’’ 

In the recent case of Hill v. Cin. R. R. 
Co. ,> it was held that a water-course is a stream 
of water ordinarily flowing in a certain direc- 
tion through a defined channel with bed and 
banks, and that there is a broad distinction 
between a stream of water and those occa- 
sional outbursts of water which in times of 
freshets fill up marshy places and run over 
and inundate the adjoining land; that a 
water-course need not be shown to flow con- 
tinuously, that its channel may be sometimes 
dry, but then there must be a substantial 
indication of a stream which is ordinarily 
and most frequently a moving body of wa- 
ter; also that a channel made by mere sur- 
face water, resulting from rain and snow, is 
not a water-course, unless there is ordinarily 
and most frequently a moving body of water 
flowing through it. 

In another recent case it was held that the 
narrow definition of a water-course as a nat- 
ural living stream of water, which appears in 
a few cases in the United States, is not an 
ancient or universal definition. On the con- 
trary, waters running in a natural or artifi- 
cial bed is very frequently, if not generally, 
so regarded. But names are of small im- 


39 Cush. ( Mass.) 520. 
441 Wis. 320. 
510 N. E. Rep. (Ind., 1887,) 410. 





portance, as the only consideration that need 
be looked at is the character of the surround- 
ings of the flowage.® 

The following authorities recognize valu- 
able rights in water, and some of them are 
spoken of expressly as water-courses,’ which 
are entirely distinct from natural living 
streams. 

In Pyle v. Richards,* the inferior court 
charged the jury that, ‘‘if you should find 
there was not a continuously flowing stream 
of the water on the defendant’s land, but you 
find that there was a natural, well marked 
and defined channel in which water flowed a 
portion of the time, and was a natural recepta- 
cle for and in which surface waters naturally 
accumulated and flowed; and you find that 
the defendants constructed and erected a 
dam or obstruction across the same, thereby 
obstructing and accumulating water and pre- 
venting its natural flow, and you find that the 
defendant cut a channel or ditch, so as to 
turn said accumulated water upon the said 
land of the plaintiff and thereby injured the 
same, you may find for the plaintiff.’’ 

This was affirmed by the supreme court. 

A stream does not cease to be a water- 
course and become surface water because at a 
certain point it spreads over a level meadow 
several rods in width and flows a distance 
without a defined channel and then returns to 
a channel.’ 

A spring on the defendant’s lands sixteen 
rods from the land of the plaintiff supplied a 
small stream of water that ran to the plaint- 
iff’s land; the water, as it came from the 
spring, being sufficient to fill a half-inch pipe, 
and the flow being constant and nearly uni- 
form, except in very dry times, when it failed 
to run. For seven rods the stream descended 
rapidly, in a well defined course, to a piece 
of marshy ground, where it spread out so 
that its flow was light and not sufficient to 
break the turf, but was generally sufficient 
to form a continuous sluggish current along 
the surface, in a natural depression, to a wa- 
tering place within the plaintiff’s land. 

This was adjudged to be a water-course, 


je Boyd v. Conklin, 54 Mich. 224; s. c., 20 N. W. Rep. 
595. 


7 Wovir.-Wat. 3, 146; Wright v. Williams, 1 Mees. & 
W. 77; Rawson v. Taylor, 33 Law & Eq. 428; Taylor v. 
Corp., 6 Ch. Div. 246. 

8 22 N. W. Rep. 370 (Neb., 1885). 

8 Gould on Waters, § 264. 





0 ol a VS mw _ 


 @S SS aS FY i a 


- 


we we YS & 





XUM 





Vou. 26. 


THE CENTRAL LAW JOURNAL. 29 








within the meaning attached in the law to 
that term.” 

3. Ravines.—It has been decided, gener- 
ally, by courts adopting the common law as to 
surface waters, that water flowing through a 
ravine or hollow, only in times of rain and 
melting snow, is not, in contemplation of 
law, a water-course.!! 

In Bowlsby v. Speer,” the court, after 
favorably commenting upon the above doc- 
trine and stating the rule of the common law, 
that no right of any kind can be claimed in 
the mere flow of the surface water, and that 
its retention, diversion, repulsion or altered 
transmission is an actionable injury, even 
though damage ensues, observe: ‘‘ How far 
it may be necessary to modify this general 
proposition in cases in which in a hilly region, 
from the natural formation of the surface 
ground, large quantities of water in times of 
excessive rains or from the melting of heavy 
snows, are forced to seek a channel through 
gorges or narrow valleys, will probably re- 
quire consideration when the facts of the 
case shall present the question. It would 
seem that such analamous cases might reason- 
ably be regarded as forming an exception to 
the rule.”’ 

In Hoyt v. The City of Hudson,” the 
court, after quoting the above, says: *‘ This 
exception, or suggestion, seems sound and 
just. The rule is established in favor of 
agriculture and the right of every owner to 
make the most profitable use of his own land. 
But where in such exceptional cases it ap- 
pears that considerable tracts of land are 
drained through ravines or narrow valleys, 
and would otherwise be submerged or greatly 
injured by the accumulation and presence of 
surface waters, so that the rule would oper- 
ate adversely to the interests of agriculture 
and be productive of great harm, it would 
seem that it ought to give way, or its appli- 
cation suspended.’’ 


10 Gillett v. Tohnson, 30 Conn. 380; Macomber v. 
Godfrey, 108 Mass. 219; Reynolds v. McArthur, 2 Pe- 
ters (U. S8.), 417-28. For other definitions see: 37 Wis. 
228; 6 Hun, 636; 51 Me. 525; 67 Me. 356; 27 Wis. 661; 16 
Nev. 286; 75 Ind. 253; Ang. on Water-courses; 86 N. Y. 
140. 

U Sheilds v. Arndt, 3 Green’s Ch. 234; Luther v. 
Winnissimet Co., Cush. 171; Wagner v. Long Island R. 
R. Co., 3 Hun, 633; Rice v. City of Evansville, 9 N. E. 
Rep. (Ind., 1886,) 187; Wash. on Easements, 209-210. 

1231 N. J. Law Rep. (2 Vroom). 

138 27 Wis. 656; s. C., 9 Am. Rep. 473. 





In the case of McClure v. City of Read- 
ing,'* the Supreme Court of Minnesota con- 
sidered the same question and say: ‘‘We do 
not deem it necessary to determine 
whether this was a natural water-course or 
mere surface water, under the legal definition 
of these terms. If it be surface water, the 
general common law doctrine that neither the 
retention nor repulsion of surface water is an 
actionable injury, must necessarily be mate- 
rially modified in such case. In a broken 
and bluffy region of country like that part of 
southeastern Minnesota adjacent to the Mis- 
sissippi river and its tributaries, intersected 
by long deep gulleys or ravines, surrounded 
by high, steep hills or bluffs, down which 
large quantities of water from rain or melting 
snow rush with the rapidity of a torrent, 
often attaining the value of a small river, and 
usually following a well defined channel, it 
would be manifestly inappropriate and unjust 
to apply the rules of the common law appli- 
cable to ordinary surface waters. In many 
respects such streams partake more of the 
nature of natural streams than of ordinary 
surface waters, and must at least to a certain 
extent be governed by the same rules.”’ 

And the Supreme Court of Kansas, in the 
case of Gibbs v. Wiiliams,'® has decided that, 
where surface waters from rains and snow, 
in a hilly country by the natural formation of 
the ground, seeks its outlet through a gorge 
or ravine and by its flow assumes a definite 
channel, such a one that to the casual glance 
of the eye bears the unmistakable sign of the 
frequent action of running water, and through 
which at regular seasons the water flows and 
such has been immemorially the case that 
such a stream is a natural water-course. This 
is certainly a just rule, and, I think, the 
right one. 

4. Surface Waters.—Judge Minshall made 
a very succinct statement of what is included 
within the term surface water, as contem- 
plated by the law, when he said: ‘‘ Surface 
water is that which is diffused over the sur- 
face of the ground, derived from falling rains 
and melting snows, and continues to be such 
until it reaches some well defined channel in 
which it is accustomed to and does flow with 
other waters, whether derived from the sur- 
face or springs, and it then becomes the run- 


149 N. W. Rep. 767. 
15 26 Kan. 210. 
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ning water of a stream and ceases to be sur- 
face water.’’ 

A better and clearer definition I have been 
unable to find in any of any of the text-books 
or reported decisions. It seems to me to 
draw the true dividing line between what 
ought to be included within the term ‘‘water- 
course’ and ‘‘surface water.”’ 

In this case it was held that the flood wa- 
ters which were accustomed to overflow the 
surrounding lands along a river (Muskingum) 
were not surface waters, but still remained 
the waters of a water-course.”” 

In all instances where the subject of sur- 
face water comes under consideration it be- 
comes absolutely essential to know whether 
the court of final resort, having jurisdiction, 
has adopted the doctrines of the civil or the 
common law. 

The States of Pennsylvania, Illinois, Cali- 
fornia, Louisiana, Ohio, Missouri, Tennessee 
and some others have adopted the civil law.'8 

The courts of Massachusetts, New Jersey, 
New Hampshire, New York, Kansas and 
some other States have adopted the rule of 
the common law. 

These different doctrines have been herein- 
before stated and I need not now repeat 
them. While the two doctrines are diagon- 
ally dissimilar, they both seem to be founded 
upon a desire to adopt such rules as are to 
the best interests of the surrounding lands, 
and each have received modifications by the 
courts adopting them in particular instances ; 
as those holding to the common law have 
been obliged to hold that ravines are water- 
courses, and those holding to the civil law to 
modify it in its application to city lots.” 


16 Crawford v. Rambo, 44 Ohio St. 282. 

7 West v. Taylor, 13 Pac. Rep. (Oreg., 1887,) 665. 

18 Martin v. Riddle, 26 Penn. St. 415; Kauffman v. 
Greismer, Jd. 407; Gillham v. Madison Co., 49 Ill. 484; 
Wormle v. Sanford, 52 Id. 158; Ogborn vy. Conner, 46 
Cal. 346; 8. C., 13 Am. Rep. 213; Delahoussaye v. Ju- 
dice, 13 La. Ann. 587; Hays v. Hays, 19 La. 181; Butler 
v. Peck, 16 Ohio St. 434; Crawford v. Rambo, 44 Ohio 
8t. 281; Luumier v. Francis, 23 Mo. 181; Louisville & N. 
R. R. Co. v. Hays, 11 Lea (Tenn.), 382; Whalley v. 
Lancasbire & Y. R. R. Co., 47 Am. Rep. 286. 

1% Luther v. Winnissimet Co., 9 Cush. 171; Parks v. 
Newburyport, 10 Gray, 28; Bowlsby v. Speer, 2 Vroom, 
851; Pettigrew v. Evansvile, 25 Wis. 223; Hoyt v. 
Hudson, 27 Wis. 656; Swett v. Cutts, 50 N. H. 439; 
Barkley v. Wilcox, 86 N. Y. 140; Kansas City v. Riley, 
Pac. Rep. (Kan., 1885); Rice v. City of Evansville, 9 N. 
E. Rep. (Lud., 1886,) 137, See 3 Kent. Com. 440; Ang. 
on Water-courses, 118. 

*® Bentz v. Armstrong, 8 W. & S. 40 (Pa.). 





Many perplexing questions arise in the 
matter of the drainage of agricultural lands. 
It is a generally conceded proposition that an 
owner of lands is not allowed to collect the 
surface water thereon in channels and so 
transfer it to the lands of the owner below. 

Suppose that by the natural surface of the 
surrounding lands the water, after rains, 
gathers in swails and sluggishly flows away, 
and unaided by artificial means it will con- 
tinue to flow for several days, but by drains 
the same water would be collected and con- 
ducted more rapidly to the swail, accelerate 
the stream for the time being, but decrease 
the continuance of the time of the flow, would 
this be a proper use of the rights of the up- 
per land owner, either by the common or the 
civil law? This and similar questions were 
presented, or rather suggested, in Butler v. 
Peck,” but not decided. 

It would probably not be a permissible use 
in the absence of some statutory legislation. 
If the swail was a water-course, then he could 
drain his land into it, even if it did swell the 
stream at certain times far beyond its natural 
and usual size. Here it again becomes im- 
portant to know what is included within the 
term water-course. 

In Hagamon v. The St. Paul R. R. Co.,” 
the railroad company, being inconvenienced 
by the presence of surface waters on its 
lands, by ditches, it accumulated and trans- 
ferred them to the lands of the defendants 
and others, where they would not otherwise 
go, to the damage of their lands. The court 
said: ‘‘The right of an owner to improve his 
own land for the purpose for which said land 
is ordinarily used and to do it in the ordinary 
manner, as by building on it and raising the 
surface where necessary for improvement, 


~even though as an incident to it the rain and 


snow waters may be thrown on adjoining 
lands, * * * but that does not include 
the right to gather surface waters on one’s 
land and turn them upon the land of another 
to its damage, even though the former lands 
may as a consequence thereof be improved. 
In other words, he may not in this way im- 
prove his own land by merely transferring to 
the land of another a burden which nature 


has imposed on his land.’’ 
5. Lakes.—In Schaeffer vy. Markathaler.* 
21 16 Ohio St. 342. 
2217 N. W. Rep. (31 Minn. 224) 374. 
% 26 N. W. Rep. 726 (Minn., 1886). 
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it was held that when surface waters reach 
and become a part of a permanent body of 
water retained in a natural basin or recepta- 
cle, forming a lake, they lose the character 
of surface waters, and the rules applicable to 
such waters do not apply to such a lake; and 
where such lake is situated on the lands of 
different owners, neither can drain it without 
the consent of the other. In deciding this 
case the court remarked that they had beer 
unable to find any decision on the question 
and that the most applicable dicta and adju- 
dica‘ions were to be found upon cases where 
natural water-courses were involved. 

In Bassett v. Salisbury Manf. Co.,™* Bart- 
lett, J., said: ‘‘It is by no means certain 
that the entire absence of a current in a lake 
would prevent the application of the general 
principles that protect the rights of land 
owners on running streams; for, perhaps, it 
will be found that owners of land upon such 
lakes have similar qualified rights to the en- 
joyment of these waters in their natural con- 
dition, and to the reasonable use of them, 
and may claim that the water shall not be 
unreasonably raised, lowered or polluted to 
their injury.’’ 

6. Subterranean Waters.—Subterranean 
waters, when flowing in a defined and known 
channel, generally have accorded to them the 
rights of a surface water-course ; otherwise, 
they are to be treated as surface waters.” 

**But the question,’’ says a learned author, 
“tig yet unsettled whether a land owner is to 
be restrained from making a reasonable and 
profitable use of his land, when it appears 
that he cannot make that use without inter- 
cepting or diverting an under-ground stream 
of water which he knows to be flowing 
through his land and to be feeding a well or 
spring on the land of the adjoining owner, or 
to be otherwise beneficial to such owner.’’ * 

Other interesting and important questions 
suggest themselves ia reference to water- 
rights, etc., but I cannot now discuss them. 


2443 N. H. 569, 578. 

% Acton v. Blundell, 12 M. & W. 324. The opinions 
in this case illustrate the similarity of the principles 
which govern water percolating the earth in an unde- 
fined channel under the ground and those moving or 
standing in undetined courses on the surface of the 
earth. 

2% Ang on Water-courses, § 112c; Smith v. Adams, 6 
Paige, 433; Wheatley v. Baugh, 26 Pa. St. 528; Whet- 
stone v. Bouser, 29 Pa. St. 59; Chase v. Silverstone, 62 
Me. 175; Wilson v. New Bedford, 108 Mass., 265. 





I think, however, the reader will be able to 
ascertain from the above what is compre- 
hended witbin the term ‘‘water-course,’’ as 
used in the law.” 

Wma. M. Rocke. 


1 See article in 14 Cent. Law J., pp. 42 and 62, on 
surface waters on agriculture lands; 13 Cent. Law J., 
p. 261. 








CONSTITUTIONAL LAW —ELECTIONS—REGIS- 
TRATION. 


STATE V. CONNER. 





Supreme Court of Nebraska, October 26, 1887. 


1. Elections — Registration Law — Constitution- 
ality.—Under the constitution of the State of Ne- 
braska, which prescribes the qualifications of voters 
and provides that all elections shall be free, and there 
shall be no hinderance or impediment to the right of a 
qualified voter to exercise the elective franchise, a 
registration law, which absolutely deprived an elector 
of the right to vote unless registered on one of four 
days, the last one beirg ten days prior to the election, 
is void. 


2. Same.—A registry law, so far as it provides fora 
register of qualified electors to be made, and which 
constitutes such registration one mode of proof of the 
elector’s right, and so far as it might require an elect- 
or whose name is not upon such register to make 
other reasonable proof of his right to the judges of 
election at the time of offering his vote, would be 
valid; but where it absolutely deprives the elector of 
his vote unless previously registered upon certain 
days named in the law, it is void. 


3. Same.—A registry law, to be valid, must be rea- 
sonable and impartial and calculated to facilitate and 
secure the constitutional right of suffrage, and not to 
subvert or injuriously, unreasonably, or unnecessarily 
restrain, impair, or impede the right. 

4. Same—Subject of Act not Expressed in Title.— 
The act to amend the election laws for metropolitan 
cities and cities of the first class in the State of Ne- 
braska (Laws 18387, p. 394), being in contravention of 
that clause of the constitution that “no bill shall con- 
tain more than one subject, which shall be clearly ex- 
pressed in its title, and no Jaw shall be amended un- 
less the new act contains the section, or sections, so 
amended, and the section or sections so amended shall 
be repealed,”’ is void. 


REESE, J., delivered the opinion of the court: 

The question presented in this cause is t' e con- 
stitutionality of chapter 39 of the Session Laws of 
1887, (Comp. St. 1887, p. 403.) The principal 
contention is that the act viotates the provisions 
of § 22 of the bill of rights, article 1 of the con- 
stitution of this State. ‘This section is as fol- 
lows: ‘‘All elections shall be free; and there shall 
be no hinderance or impediment to the right of a 
qualified voter to exercise the elective franchise.” 
‘rhe act in question consists of 82 sections, and 
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cannot be set out without extending this opinion 
to an unreasonable length, however desirable it 
might be to do so. We, therefore, must be con- 
tent to refer to what may seem to be the more ob- 
jectionable sections, as briefiy as may be, yet giv- 
ing them such consideration as the importance of 
the question requires. 

The title of the act in question is, ‘‘An act to 
amend the election laws for metropolitan cities 
and cities of the first class in the State of Neb- 
raska.”” 

So far as the subject of registration is concerned, 
it must be sufficient to say that it is made the duty 
of the city council of cities of the class named in 
the act to appoint four judges of election and two 
poll clerks for each election district, in the month 
of September of each year, the officers so ap- 
pointed to hold their offices for the term of one 
year, unless sooner removed by the mayor. The 
judges of election shall constitute the board of 
registration, each one of whom shall be provided 
with a register. They shall meet together and 
organize as such board, and register such electors 
of theelection district as may personally appear 
for that purpose on the following days and ‘*then 
only,” to-wit: “On Tuesday four weeks, the 
Wednesday of the third week, and Friday and 
Saturday of the second week proceding the day 
of the November election in each year. No per- 
son shall be registered except those who person- 
ally present themselves for that purpose, and to 
all such an oath must be administered to truly an- 
swer such questions as may be put to them touch- 
ing their place of residence, name, place of birth, 
qualifications as an elector, and right to register 
and vote. The examination resulting in favor of 
the applicant, his name is entered upon each of 
the four registers, the proper memoranda being 
made in the several columns thereof. On each 
day of general registration, and before adjourn- 
ing, the board is required to ‘‘enter in each of two 
books prepared for that purpose, one of which 
shall be known as the public copy of the registers, 
and the other of which shall be known as the elec- 
tion bureau copy of the registers, all such names 
and residences and all such dates, information, 
and statements as during the day have been en- 
tered by the judges of election in the registers 
provided for’’ by the act. ‘‘The whole six books 
shall on each of said days, after a completion of 
such copies of the registers, be carefully’ com- 
pared throughout, so that each of the registers 
and copies thereof shall in every respect agree 
with each other, and contain the name and resi- 
dence of cach person who shall have applied for 
registration, and the fact respecting him as the 
same shall have been stated by him and entered 
in their registers.’"” The time in which the board 
may be in session each day is from'’8 o’clock in 
the morning until 9 o’clock in the evening. ‘For 
all powers, authority, and duties’ preseribed, and 
all actions of the board, or of said judges, ‘‘save 
where such authority is specifically allowed to 
each of said judges, the concurrence or assent of 





a majority of all the judges of election in any 
election district must in all cases be obtained.” 

Section 24 of the act contains the following pro- 
vision: ‘The judges of election in each election 
district of the city shall, on the day of any elec- 
tion therein, have with them at the polling plage 
in said district, the registers provided for in this 
chapter. They shall each make use of one of said 
registers for guidance on said day, and no vote 
shall be received from any person whose name 
shall not be found by at least three (3) of them, 
to be upon at least three (3) of said registers as a 
qualified voter. The chairman of the judges in 
such election district shall. if present, and if ab- 
sent, then one of the other judges shall, upon any 
person offering to vote, announce in a loud, clear, 
and distinct manner the name of such per-on, and 
no ballot shall be received by either of the judges 
and deposited in any of the ballot-boxes, until at 
least three of said judges shall, as hereinbefore 
provided, have examined and found the name of 
such person, and have declared the same, and 
that such person is entered as a qualified voter, 
when if the vote of such person is received, at 
least three of the judges shall write in the appro- 
priate column bearing the heading ‘Voted,’ and 
opposite the name of such person the word ‘Yes.’ ” 

By the foregoing it will be seen that the right 
of any elector to vote must depend upon his regis- 
tration within the four days set apart for that 
purpose, and upon the further fact that upon 
election day his name must be found by at least 
three of the judges upon three of the registers. 
If not registered on one of those days, no matter 
what may have happened, he cannot vote. If he 
has registered, and by mistake his name has been 
left off two of the registers, he is equally disfran- 
chised. He cannot register, nor can the registry 
be corrected on election day. 

We enter upon the examination of the question 
involved in this case with a full appreciation of 
its gravity, and of the reluctance of courts to set 
aside the acts of the legislature as unconstitu- 
tional, and are mindful of the well-established 
rule that a law will be upheld if it can be without 
doing violence to the fundamental law; yet it is a 
judicial duty, and one from which we cannot es- 
cape, to carefully consider the question, and, if 
the act is in violation of the constitution, to so 
declare it. 

Section 1 of article 7 of the constitution, entitled 
“Rights of Suffrage,’ provides that every male 
person of the age of twenty-one years of the 
classes enumerated ‘‘shall be an elector,”’ and, of 
course, entitled to vote. Would the act in ques- 
tion hinder or impede the exercise of that right? 
This question is not a new one in this country, 
and the decisions of courts of last resort in the 
different States have been substantially unani- 
mous in holding such laws absolutely void. It 
has been quite as uniformly held that proper and 
reasonable registration laws are valid, not as im- 
posing an additional necessary qualification, 
created by statute, but as a method of proving the 
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existence of the qualifications required by the 
constitution. This, so long as kept within the 
bounds of reason, is deemed to be a proper and 
just protection against fraud, and a preservation 
of the purity of elections, upon which must de- 
pend the safety and prosperity of republican 
forms of government. 

In Dells v. Kennedy, 49 Wis. 555, 6 N. W. Rep. 
246, 381, it was held by a majority of the court 
that, where an elector possessed the qualifications 
prescribed by the constitution us an elector, he 
was vested with the constitutional right to vote, 
and that it was not within the power of the legis- 
lature to change, impair, add to, or abridge it in 
any respect, and that an act which provided that 
no vote should be received at any general election 
unless the name of the person offering to vote be 
on the register previously completed by a board 
of registry, was void. ‘The same, in substance, 
was declared to be the law in State v. Baker, 38 
Wis. 71. 

In Daggett v. Hudson, 43 Ohio St. 548, 3 N. E. 
Rep. 538, the same question was before the Su- 
preme Court of Ohio, and the same conclusion 
was reached, after a careful examination and col- 
lation of the decisions of the supreme courts of 
the various States, in an exhaustive opinion writ- 
ten by Judge Atherton. Among the cases exam- 
ined as sustaining the decision of that court were: 
Page v. Allen, 58 Pa. St. 338; Dells v. Kennedy, 
supra; State v. Baker, 38 Wis. 71; Edmonds v. 
Banbury, 28 Iowa, 267; Monroe v. Collins, 17 Ohio 
St. 666; and to which we may add White v. 
County of Multnomah, (Oreg.) 10 Pac. Rep. 454. 
Some of the cases cited go to the extent of hold- 
ing that any law requiring the registration of 
voters is void, as hindering and impeding the ex- 
ercise of the elective franchise; but we are quite 
well convinced that such holding is‘clearly at 
variance with reason and the weight of authority. 
The true rule undoubtedly is that the legislature 
may require registration under reasonable restric- 
tions, as proof of the possession of the qualifica- 
tions prescribed by the constitution, but that the 
voter shall have the right to prove himself to be 
an elector, register, and vote at any time prior to 
the closing of the polls on election day. It would 
doubtless be competent to require more proof on 
that day than if the voter had previously registered, 
but it should be left within his power to furnish 
such proof, if it existed, and exercise his right. 
As said in some of the decisions referred to, the 
fact that the name is not on the register is a chal- 
lenge by statute of the person offering the vote, 
and that challenge should be overcome by proof. 
But this is not the case before us. By the act un- 
der consideration but four days in the year are 
given to register, and then only when three of the 
judges of election are present. It matters not how 
imperative the demands of the voter elsewhere 
during those four days may be, or whether his 
absence is enforced by sickness of himself or 
family, or unavoidable detention from the voting 
district in which he may reside, he is disfran- 





chised. Furthermore, he may appear before the 
judges for the purpose of registration, and al- 
though he may have been a resident and voter in 
the election district for a quarter of a century, 
take the required oath, answer the questions pro- 
pounded, in short, comply with the requirements 
of the lawin every particular, yet if on election 
day his name is not found on three of the four 
registers, his vote cannot be received. The sug- 
gestion that such a law would not be a ‘‘binder- 
ance or impediment to the right of a qualified 
voter to exercise the elective franchise,’’ as is 
forbidden in the section of the constitution above 
quoted, is so manifestly unreasonable that the 
necessity for further argument ceases. 

There are other considerations presented affect- 
ing the constitutionality of the act in question, 
which we deem it necessary to notice briefly. 

The first section is clearly amendatory of § 
8 of chapter 41 of the Complied Statutes of 1881. 
By that section certain days are declared to be 
public holidays to be observed in the matter of 
the presenting and protesting of commercial 
paper. The section under consideration amends 
that section by adding to the days named the days 
upon which general or local elections shall be 
held in the cities named. Yet no reference is 
made to the section amended, as required by § 
11 of article 3 of the constitution. Applying the 
rule stated in Smails v. White, 4 Neb. 353, there 
would seem to be aninfraction of the constitution 
in this particular. 

Section 247 of the Criminal Code defines the 
terms “felony”? and ‘“‘misdemeanor”’ to be that a 
felony is such an offense as may be punished by 
death or imprisonment in the penitentiary, and 
‘‘any other offense is a misdemeanor;”’ while §§ 
68, 70, and 71 of the act under consideration seem 
to ignore this section, and declare persons con- 
victed of the offenses mentioned guilty of misde- 
meanor, but fix the punishment at confinement in 
the penitentiary. 

The act is quite crude, and it would be quite 
impracticable, if not impossible, to comply with 
many of its provisions. 

By § 3 of the act to incorporate metropolitan 
cities, itis provided that such cities may include an 
area not to exceed twenty-five square miles, in- 
cluding any township or village organization 
within such limits, which organization shall 
thereupon terminate. This must necessarily in- 
clude territory remote from the business center of 
the city where large buildings, telegraph stations, 
etc., could not be found, but the act requires that 
no place shall be designated by the mayor asa 
place for holding elections, which will not pro- 
vide an unoccupied space allowed in front of the 
ballot-boxes which shall be equivalent to ‘forty 
feet square’’—sixteen hundred square feet. A 
patrol-man shall carry the result of the election, 
as found by the canvass, ‘‘to the police head- 
quaters where the polling place is located; and 
the captain or sergeant or other officer in charge 
shall immediately transmit by telegraph or other- 
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wise the result of such statement to the city coun- 
cil.” 

By § 57 a number of acts and omissions are de- 
clared to be illegal; and it is declared that, if any 
person shall aid, counsel, or advise the commis- 
sion of any act forbidden by law, or by the act, 
(many of which are simple misdemeanors of the 
lower class,) or shal! omit to do an act required 
by law to be done, the party guilty of the act or 
default shall be adjudged guilty of a felony, and 
committed to the penitentiary for a term uot less 
than one, nor more than five years. All the ex- 
penses of an election in any county are declared 
to be a city charge by the eighty-tirst section of 
the act. 

These provisions (and many others which might 
be cited) are noticed for the purpose of calling 
attention to the fact that in its passage the act has 
not received the care which should be given to 
the enactment of laws. From a comparison with 
the election law of the State of New York appli- 
cable to the city of New York, it is plain that the 
act in question has been created by a somewhat 
random selection of sections from that law, with- 
out any reference to their adaptability to the laws 
and constitution of this State, or our system of 
government, and hence is almost, if not entirely, 
incapable of of enforcement. 

The act being unconstitutional, the prayer of 
the petition is granted. Judgment accordingly. 


Nore.—In the Wisconsin case! cited in the princi- 
pal case, the court said: “‘Experience has demon- 
strated that registry laws are necessary to insure a 
fair and honest vote in all large cities and such laws 
have been enacted and enforced in such cities in very 
many of the States of the Union for many years. In 
order to preserve even a preiense of priority in elec- 
tion in the large centers of population, it is necessary 
that evidence of this right of the electors to vote should 
be produced before the day of election in order to en- 
able the real electors to vote on that day; and it would 
be highly inconvenient, if not impossible, to make the 
necessary investigation on that day. Registration is, 
in fact, nothing more than a method of taking evi- 
dence beforehand of the right of the elector to vote on 
the day of election.” 

Again, in the leading case upon this subject, decided 
in Massachusetis,2 Shaw, C. J., said: “I'he constitu- 
tion, by carefully prescribing the qualifications of 
voters, necessarily requires that an examination of the 
claims of persons to vote on the ground of possessing 
these qualifications must at some time be had by those 
who are to decide onthem. * * * If, then, the con- 
stitution has made no provision in regard to the time, 
place and manner in which such examination shall be 
had, and yet such examination is necessarily incident 
to the actual enjoyment and exercise of the right of 
voting, it constitutes one of those subjects respecting 
the mode of exercising the right in relation to which 
it is competent to the legislature to make suitable and 
reasonuble regulations not calculated to defeat or im- 
pair the right of voting, but rather to facilitate and 
secure the exercise of that right.”’ 


1 Dells v. Kennedy, 49 Wis. 555; s. C., 35 Am. Rep. 786. 
2 Capen Vv. Foster, 12 Pick. 485; 8. C., 23 Au. Dec. 632. 





Accordingly, election laws which provide for the 
registration of voters, and that electors who have not 
registered previous to the day of election sball make 
oath to their qualifications, etec., are valid.3 

Registry laws which make race or class distinctions, 
which provide for the payment of a special tax as a 
prerequisite to voting, or which increase the time of 
residence required by the constitution, increase the 
qualifications of electors and are invalid.4 

Whether a registry law which makes the registra- 
tion of the voter prior to the day of election absolutely 
necessary to the exercise of the right to vote is there- 
fore void, is a vexed question. If the statement in the 
principal case that ‘‘the decisions of courts of last re- 
sort in the different States have been substantially 
unanimous in holding such laws absolutely void” is 
aimed at such a requirement, it certainly is a mistake. 
The courts of Ohio,> Oregon,® and Wisconsin,’ have 
indeed so held. The most common objection to such 
laws was those stated by the Supreme Court of Ohio: 8 
“The necessary absence of a voter on the seven days 
provided by statute for registration, either by sick- 
ness, business, imprisonment or other lawful reason, 
absolutely forfeits for the time being his constitu- 
tional right of suffrage. He cannot anticipate ex- 
pected absence and register at an earlier period. He 
cannot prove his right by the affidavit of others and 
excuse his personal appearance at the place of regis- 
tration. Ile cannot, on the day of election, or within 
five days prior thereto, by any proof of constitutional 
qualification, supply the want of former regi~tration. 
A foreigner, who has taken out his first papers and 
made necessary declaration to vecome a cilizen and 
whose right to full citizenship and the elec ive fran- 
chise will ripen during the tive days before or on the 
day of election, cannot secure registration or the right 
to vote, because he cannot prove in advance that the 
action of the court will naturalize him.” 

The Iowa case® cited in the principal case does not 
sustain the principle announced. Neither does the 
Pennsylvania case © cited in the same connection, 
There the law passed upon seems to have been de- 
clared unconstitutional, because it doubled the time 
of residence required by the constitution, while a 
more recent case expressly declares that a registry 
law is not invalid because it may incidentally prevent 
qualified electors from voting. 

The courts of Illinois,!2 Kansas," Massachusetts, 
and Rhode Island, have decided in favor of the con- 
stitutionality of laws requiring previous registration 
as an absolute prerequisite to voting. By the courts 


83 Hyde v. Brush, 3t Conn. 454; Edmonds v. Banbury, 28 
Iowa, 267; 8. C.,4 Am. Rep. 177; /n re McDonough, 105 Pa, 
St. 490; State v. Hilmantel, 21 Wis. 566; State v. Baker, 38 
Wis. 71. 

4 Monroe v. Collins, 17 Ohio St. 665; United States v. 
Slater, 4 Woods, 353; Page v. Allen, 58 Pa. St. 383; State v. 
Williams, 5 Wis. 308. But see Davis v. Schvol District, 
44 N. H. 398. 

5 Dagget v. Hudson, 43 Ohio St. 518; 8s. c., 564 Am. Rep, 
832. 

6 White v. Multnomah County, 10 Pac. Rep. (Oreg.) 484; 
8. C., 25 Am. Law Reg. 636. 

7 Dells v. Kennedy, 49 Wis. 555. 

8 Dagget v. Hudson, 43 Ohio St. 548. 

9 Edmonds v. Banbury, 23 Iowa, 267. 

10 Puge v. Allen, 58 Pa. St. 338. 

ll Paterson v. Barlow, 60 Pa. St. 54. 

12 People v. Hoffman, 116 ILL. 587. 

13 State v. Butts, 31 Kan. 537. 

M4 Capen Vv. Foster, 12 Pick. 485. 

15 Inre Polling Lists, 13 &. I. 729; Keenan v. Cook, 12 R 
I. 52. 
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of New York,!6 California,!? Michigan 18 and Missouri,!9 
by the federal courts,2 and the best elementary 
writers,2! the constitutionality of such laws has been 
recognized. 

In People v. Hoffman,22 the Supreme Court of Illi- 
nois said: “What evidence shall be required to es- 
tablish a voter’s qualifications and bow that evidence 
shall be presented toa body acting upon it is a mat- 
ter of discretion with the legi-lature. * * * If 
cases can be supposed where the three weeks’ re- 
quirement will deprive qualified electors of the privi- 
lege of depositing their votes, cases can also be sup- 
posed where one day’s requirement will work the 
same result. This mode of reasoning, carried out to 
its logical sequence, will make any kind of registry law 
unconstitutional; for it would be a physical impossi- 
bility for the julges of the election to receive the votes 
and muke up the register at the same time and on the 
same day. * * * If closing the registry three weeks 
before the election muy deprive a few persons, be- 
coming qualified during that period, of the privilege 
of casting their ballots, keeping it open until a late 
day may admit to the polls hundreds of persons who 
should never have been allowed to vote. When the 
ballot- box becomes the receptacle of fraudulent votes, 
the freedom and equality of elections are destroyed. 
* * * Where the Jaw-making department of the 
government, in the exercise of a discretion not pro- 
hibited hy the constitution, has declared that a certain 
period of time is needed for a special investigation, it 
is not the duty of this court to declare that such 
period is unreasonably long.” 

Again, in State v. Butts,23 Brewer, J., delivering the 
opinion of the Supreme Court of Kansas, said: “It is 
true isolated instances may occur where a party, 
through absence or sickness, is unable to register and 
so loses his vote; but the same re-ult may follow 
wh: re any failure to produce the required evidence 
occurs. Itis a mistake to suppose that there is any 
special virtue in the mere day of election. If the leg- 
islature has the right to require proof of a man’s qual- 
ification it has a right to say when such proof shall be 
furnished and before what tribunal; and uniess this 
power is abused the courts may not interfere.” 

We believe that both reason and authority sustain 
the validity of election laws requiring the voter to 
register before the day of election and making no pro- 
Vision for registration upon that day. It is certainly 
as much the right of the voter to have the ballot-box 
protected from fraudulent votes as to cast his ballot. 
No adequiute law to prevent the casting of fraudulent 
votes can be conceived of, that will not prevent ocea- 
sionally the casting of legal votes. We believe that all 
registry laws that allow the voter to cast bis ballot on 
election day witbout previous registration fail to pro- 
tect the ballot-box in large cities. Some time must be 
had for the inspection of registry lists and the detec- 
tion of fraudulent registration as the only adequate 
safeguard to free and equal elections. Laws requir- 
ing the voter to register before the day of election 
seem to be a necessity in the large center of popula- 


16 People v. Wilson, 62 N. Y. 186. 

17 Webster v. Byrnes, 34 Cal. 273; People v. Laine, 83 
Cal. 55. 

18 People,v. Koppledom, 16 Mich. 342. 

19 Eusworth v. Albin, 46 Mo. 450. 

2 Weil v. Calhoun, 25 Fed. Rep. (N. D. Ga.) 865; United 
States v. Quinn, 8 Blatchf. 48. 

21 Cooley Const, Lim. 601; McCrary Elections, 47. 

22 116 IL. 587. 

23 31 Kan. 537. 





tion and are therefore reasonable regulations upon 
the exercise of the elective franchise. 
Cuas. A. ROBBINS. 
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MARYLAND...... Seoneeess Onnecegancosecaseoosveosaquvees 31, 185 
MICHIGAN...... nowecvasccesessecess 22, 55, 60, 127, 173, 174, 253 
MINNESOTA ...... a 8, 26, 39, 44, 99, 139, 161, 196, 237, 241, 255 
MISSISSIPPI...... pvevonssobseceevores — 134, 140, 145, 227 
BESSON ccccccccocvccsees Scecececese etencveon 87, 183, 186, 192 
TRMDREABTEA covce cocosccconscoccccesocovcsccccesccososeseod 244 


NEW JERSRY..23, 29, 35, 42, 45, 50, 51, 63, 65, 104, 117, 119, 132 
138, 144, 153, 154, 177, 189, 191, 204, 221, 228, 230, 249 

NEw YORK......... 46, 53, 58, 74, 96, 1(8, 116, 167, 181, 210, 220 

NORTH CAROLINA. .5, 7, 36, 43, 57, 71, 77, 93, 112, 176, 195, 197 
211, 215, 218, 224, 245, 246 


OREGON .. 28, 49, 54, 56, 124, 128, 129, 182, 223 

PENNSYLVANIA. 24, 38, 41, 47, 48, 52, 98, 107, 113, 115, 122, 148 
146, 148, 152, 160, 171, 175, 198, 199, 202, 203, 206, 235, 236, 238 
242, 248, 251 

SIE GR in sne cenctscsceennqucesqesecsescsenses 136, 162 

ee 37, 66, 68, 69, 73, 76, 83, 130, 155, 179, 207 

UNITED STATES C. C.... 85, 92, 147, 166, 200, 201, 205, 212, 213 
214 





I GI PR Bc cccncncccdhoscepucnsescccnccacéeonensa -106 
UNITED STATES §S. C............-2,17, 40, 90, 105, 135, 151, 178 
VERGENEA cocccccccceccccescccepees «+++ 25, 33, 121, 142, 165, 168 
WISCONSIN.......- 9, 14, 15, 18, 19, 20, 21, 34, 149, 163, 184, 217 


1. ACTIons — Misjoinder — Demurrer. A demurrer 
for misjoinder will not be sustained in an action in 
which it appears that all the causes of action in the 
complaint grew out of the same tranactions.—Humphrey 
v. Merriam, 8. C. Minn., Dec. 9, 1837; 35 N. W. Rep. 365. 


2. ADMIRALTY—Limiting Liability—Costs. Where, 
to limit their liability to the value of the vessel, the 
owners have her appraised and then file a stipulation 
to perform the final decree, the costs of the district and 
circuit courts and the allowance of interest upon the 
amount of the stipulation from its filing rest in the dis- 
cretion of the court below.— The Maggie J. Smith, U. 8. 8. 
C., Nov. 21, 1887; 8S. C. Rep. 159. 


8. ALTERATION OF INSTRUMENT—Admissibility. An 
altered bond sued on as such is admissible in evidence 
without explanation, unless there is a sworn pleaof 
non est factam, or that it was altered without consent of 
the makers.— Thompson v. Gowan, 8. C. Ga., May 3, 1837; 3 
8. E. Rep. 910. 


4. ALTERATION—Instrument—Proof. In a suit on 
a recognizince, which has been altered, the burden is 
on the State to satisfactorily explain the alteration.— 
State v. Roberts, 8. C. Kan., Nov. 5, 1887; 15 Pac. Rep. 598 
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5. ANIMALS—Municipal Corporation—Statute. Un- 
der the laws of North Carolina municipal corporations 
may prohibit the running at large of swine; and after 
the repeal of the charter of such « corporation its or- 
dinances on this subject may be enforced by the sheriff. 
—Rose v. Hardie, 8. C. N. Car., Nov. 28, 1887; 45. E. Rep. 
41. 

6. APPEAL—Citation—Orders. Where an order of 
appeal is granted at the term subsequent to the rendi- 
tion of the judgment, a citation is necessary. Where two 
appeals are granted in one order, one may be sustained 
and the other dis:nissed.— Trounsteine v. Ware, 8. C. La., 
Oct. 21, 1887; 3 South. Rep. 122. 

7. APPEAL — Continuance. An appeal does not lie 
from an order continuing an action.—Jafray v. Bear, 8. 
C. N. Car., Nov. 21, 1887; 3S. E. Rep. 914. 

8. APPEAL — Dismissing Appeal — Highways. An 
order, dismissing an appeal from an order of town su- 
pervisors, laying out a highway and awarding damages, 
is appealable.— Town of Haven v. Orton, 8, C. Minn., Nov. 
22, 1887; 35 N. W. Rep. 264. 

9. APPEAL — Exceptions — Evidence. An appeal, 
taken on the sole ground that the verdict was contrary 
to the evidence, no exception appearing of record, and 
the evidence being conflicting, cannot be sustained, and 
the verdict will not be disturbed.— Tourville v. Nemadji, 
etc. Co., 8. C. Wis., Nov. 22, 1887; 35 N. W. Rep. 330. 

10. APPEAL—Final Judgment —Partition. When a 
judgment of partition is had, and commissioners are 
ordered to make the division without further orders of 
the court, the judgment is appealable.— Beatly v. Beatly, 
Ky. Ct. App., Nov. 29, 1887; 5S. W. Rep. 771. . 

ll. APPEAL — Incompetent Evidence — Presumption. 
Where only general damages are alleged, and 
plaintiff is allowed to prove special damages, the court 
cannot assume that the jury was not influenced by 
such evidence.—Pueblo v. Grifin, 8. C. Colo., Nov. 11, 
1887; 15 Pac Rep. 616. 

12. APPEAL — Jurisdictional Amount. Where the 
value of the property in dispute and the damages 
claimed in an action for slander of title do not together 
exceed $2,000, the appeal will be dismissed.—Hargrove v. 
Wilson, 8. C. La., Oct. 20, 1887; 3 South. Rep. 121. 

13. APPEAL — Justice —Default. A defendant may 
appeal from a judgment rendered against him by default 
by ajustice of the peace.—Leavenworth, etc. R. Co. v. 
Forbes, 8. C. Kan., Nov. 5, 1887; 15 Pac. Rep. 595. 

14. APPEAL—Order for Judgment. An order for 
final judgment for the plaintiff, and denyingdefe ‘iant’s 
motion for judgment, is not appealable, under WW scon- 
sin laws.— Murray v. Scribner, 8. C. Wis., Nov. 2% 1887; 35 
N. W. Rep. 311. 

15. APPEAL—Weight of Evidence. The findings of 
the trial court will not be disturbed on appeal, unless 
they are against the clear preponderance of testimony. 
—McDonald v. Kelly, 8. C. Wis., Nov. 22, 1887; 35 N. W. 
Rep. 295. 

16. APPEAL—Weight of Evidence. Where the evi- 
dence is conflicting, the judgment will not be disturbed 
on the ground of insuflicient evidence.—Polk v. Mook, 8. 
C. Colo., Oct. 27, 1887; 15 Pac. Rep. 615. 

17. ARMY AND Navy—Pay—Volunteer Service. An 
officer of the navy, who has been continuously therein 
since 1860, receives the benefit of the act of March 3, 
1883.— United States v. Mullan, U.8.8.C., Nov. 7, 1887; 8 
8. C. Rep. 79. 


18. ASSIGNMENT—For Benefit of Creditors—What Con- 
stitutes. When a debtor turns over all his stock to 
a creditor in full satisfaction of his debt, which is 
greater than the value of the stock, the transaction is 
not an assignment for the benefit of creditors, under 
Wisconsin laws.—Noyes v. Schner, 8. C. Wis., Nov. 22, 
1887 ; 35 N. W. Rep. 310. 


19. ASSIGNMENT—Contract Rights—Garnishment. 
Where a contractor assigns his contract to another, 
who takes all his material and agrees to pay his debts 
incurred in that contract and to pay a debt to a bank, if 















































the profits of the contract proved to be sufficient, the 
assignment is complete, and the purchaser cannot be 
garnished by the assignor’s creditors.—Ingram v. Os- 
born, 8. C. Wis., Nov. 22, 1887; 35 N. W. Rep. 304. 

20. ASSIGNMENT—Creditors—Statute. The laws of 
Wisconsin, which declare void all judgments or execu- 
tions rendered or issued within sixty days prior to the 
execution of an assignment for creditors, do not avoid 
a judgment rendered upon a judgment note executed 
more than sixty days before the assignment.—McCaul 
v. Thayer, 8. C. Wis., Nov. 22, 1887; 35 N. W. Rep. 352. 

21. ASSIGNMENT — For Creditors — Preference. 
Where an assigument for the benefit of creditors di- 
rects the payment of all his creditors in a list called 
class No. 2, wnerein he enumerates eight persons, und 
the payment of all his other debts, and in his list he 
mentions two other creditors, to whom he owes small 
amounts, and prefers first the claim of a clerk for 
labor, the assignment is valid as not making prefer- 
ences.— Mack v. Meisen, 8. C. Wis., Nov. 22, 1887; 35 N. W. 
Rep. 291 

22. ASsSUMPsIT—Sale of Land—Indebitatas.——Where, 
upon a conveyance of land, the vendee refuses to con- 
vey other land in payment, the vendor may sue under 
the indebitatas count for the value of the land.—Nugent 
v. Teachout, 8. C. Mich., Nov. 10, 1887; 35 N. W. Rep. 254. 

23. ATTACHMENT—Purchase After Levy—Notice. 
Where land, purchased with the husband’s money but 
conveyed to the wife, is attached for his debt, and 
subsequently he and his wife convey it to a third party, 
who has notice of the attachment, the latter deed can 
be set aside as fraudulent.—Leathwhite v. Bennet, N. J. 
Ct. Chan,, Oct. 9, 1887; 11 Atl. Rep. 29. 

2%. ATTORNEY—City—Extra Services. Preparing a 
digest or codification of the laws applicable to a city, is 
within the line of duty of the attorney of a city whose 
charter provides that he shall do all and every profes- 
sional act incident to the office which may be required 
of him.—Hays v. City of Oil City, 8. C. Penn., Oct. 6, 1887; 
11 Atl. Rep. 63. 

25. ATTORNEY-GENERAL — Compensation. The at- 
torney-general is entitled to no compensation beyond 
his salary, and any fees improperly paid him may be 
recovered by suit by the commonwealth.—Common 
wealth v. Field, 8. C. App. Va., Nov. 17, 1887; 38. E. Rep. 
882. 

26. BAILMENT — Warehouse — Waiver. Where a 
warehouseman refuses to deliver grain solely because 
another claims it, he is estopped in a suit for it to claim 
he did not deliver it because his charges were not paid. 
—Wailace v. Minneapolis, etc. Co.,8. C. Minn., Nov. 25, 1887; 
35 N. W. Rep. 268. 

21. BILLS AND NOTES — Accommodation — Diversion. 
Where several parties sign a note as accommoda- 
tion makers and leave it with the principal, who de- 
livers it for value to another party, who after maturity 
transferred it for value, when the payee indorsed it to 
vest title in the then holder, all the makers of the note 
are liable to the holder.—Meeker v. Shanks, 8. C. Ind., 
Nov. 1, 1887; 13 N. E. Rep. 712. 

28. BILLS AND NOTES—Attorney’s Fees—Stipulation. 
Where a promissory note provides for an unrea- 
sonable attorney’s fee in case of suit, it will not be en- 
forced, and no fee will be allowed.—Kimball v. Moir, 8. 
C. Oreg., Nov. 21, 1887; 15 Pac. Rep. 669, 

29. BILLS AND NoTES—Check—Indorsement.—— Where 
the maker of a check, payable to his own order ata 
bank, has it certified by the bank, and then delivers it 
to A without indorsement, the bank is not liable 
thereon to A.;-—Lynch v. First Nat. Bank, N.Y. Ct. App., 
Oct. 18, 1887; 13 Ny E. Rep. 775. ; 

30. BILLS AND NoTES—Indorsee for Collectipn. An 
indorsee for collection of a promissory note may sue 
on it, but it is subject to all the equities against the 
payee.— Wilson v. Tolson, 8. C. Ga., Mafch 14, 1887; 38. E. 
Rep. 900. 

31. BILLS AND NOTES — Interest. Where a note 
calls for ten per cent. interest per annum till maturity, 
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after that date the note only calls for legal interest.— 
Hamer v. Rigby, 3. C. Miss., Nov. 21, 1887; 3 South. Rep. 
137. 

32. BILLS AND NOTES—Payee as Purchaser. Where 
A owing B a note of $750 induces C to give B his note of 
$1,000, B surrendering the note for 8750 and paying C 
$250, B is a bona fide purchaser for value of C’s note.— 
Gagle v. Lane, 8. C. Ark., Nov. 5, 1887; 5S. W. Rep. 790. 

33. BILLS AND NOTES — Protest —War. Where an 
indorser of a note was absent at and prior to the pro- 
test of the note, leaving his house with servants, and 
not returning till after the war, if his absence was known, 
or with reasonable diligence could have been known 
to the holder, the notice of protest left with the servant 
at the house was not sufficient. — Alexandria, etc. v. 
Mc Veigh, 8. C. App. Va., Nov. 17, 1887; 3 8. E. Rep. 885. 

34. Bonps—County Treasurer—Statute. Under the 
laws of Wisconsin the bond of a county treasurer, Mil- 
waukee county, to account for count-house funds is ob- 
ligatory not only upon the treasurer negotiating court- 
house bonds, but also upon his successor.—County of 
Milwaukee v. Shandein, 8. C. Wis., Nov. 22, 1887; 35 N. W. 
Rep. 337. 

35. BonbDs—Municipal Aid—Liability.——— Where offi- 
cers of a corporation procured bonds from a municipal- 
ity to aid in building their railroad, but did nothing, 
such bonds after five years became void in their hands, 
since, under New York laws, the corporation then ceased 
to exist, an officer of the corporation, knowing the 
facts, who negotiated those bonds thereafter to an in- 
nocent party became liable for them to the munici- 
pality, though he accounted to the alleged corporation 
for their proceeds.—Farnham v. Benedict, N. Y. Ct. App., 
Oct. 18, 1887; 13 N. E. Rep. 784. 

36. BURGLARY — Indictment — Statute. Under the 
laws of North Caroiina an indictment for burglary is 
good, that charges that defendant broke into a house 
with intent to commit larceny, not saying “felony or 
other infamous crimes,” and also charging that he was 
found in such house with like unlawful intent.—State v. 
Tytus, 8. C. N. Car., Nov. 28, 1887; 4S. E. Rep. 29. 

37. CARRIERS — Sleeping-cars—Passengers. When 
a passenger takes a berth in a sleeping-car and leaves 
his valise in the smoking room and steps off the car at a 
station, leaving the conductor and porterin the car, 
and on his return his valise is missing: Held, that the 
sleeping-car company is responsible for such personal 
effects as a passenger may reasonably carry with him. 
—Pullman, etc. Co. v. Pollock, 8. C. Tex., Oct. 28, 1887; 5S. 
W. Rep. 815. 

38. COMPANIES—Joint Stock—Liability of Members.— 
After an execution against a joint stock company is re- 
turned unsatisfied, a rule to show cause why execution 
should not issue against him may be made on individ- 
ual member for his unpaid subscription; if he is a non- 
resident such order as to the manner of service as the 
case requires should be made.—JLauder v. Tillia, 8. C. 
Penn., Oct. 10, 1887; 11 Atl. Rep. 86. 


89. CONSTITUTIONAL LAW — Taxation—Improvements. 
An act authorizing a tax to be levied to improve 
private property is unconstutional and void. If the 
purposes were partly public and partly private, and are 
not severable, the act is void.—Coats v. Campbell, 8. C. 
Minn., Dec. 1887; 35 N. W. Rep. 366. 

40. CONSULS — Compensation — Appropriations, 
The apprupriation act for 1883 and those since fixed the 
salary of the consul at Tangiers at $2,000 per annum, 
whereas the acts prior thereto fixed it at $300 per annum. 
Held, that from 1883 the consul was entitled to only 
$2,000 per annum.—Mathews v. United States, U. 8.8. C., 
Oct. 31, 1887; 8S. C. Rep. 80. 

41. ConTRACT — Ambiguity — Parol Evidence. A 
contract to pay all rents on building where goods are 
found for which A is liable and to receive all rents com- 
ing to Afrom said building, from the day of the com- 
pletion of the invoice until April 1, 1883, is unambiguous, 
and parol testimony is not admissible to explain it.— 
Coen v. Adamson, 8. C, Penn., Oct. 6, 1887; 11 Atl. Rep. 74. 





























42. CONTRACT — Breach — Damages. A contracted 
to remove swings for plaintiff, the costs and expenses 
of removal to be secured by a chattel mortgage thereon. 
In a suit for failure to remove the swings the fact that 
the title to the swings was in plaintiff's wife, or that 
plaintiff had contracted with another to make the re- 
moval, but A was in no way injured or interfered with, 
is no defense. If by A’s breach of contract plaintiff was 
forced to take down the swings and sell them at a loss, 
full compensatory damages may be given.—Gilvery v. 
Trenwith, 8. C. N. J., Nov. 16, 1887; 11 Atl. Rep. 325. 

43. ConTRACT — Condition — Burden of Proof. 
Where it is sought to charge an administrator with cer- 
tain notes executed by him, conditioned to be void if he 
shall perform specified ats in the life-time of his intes- 
tate, the burden of proof of non-performance is on 
those who seek to enforce the liability.— Austin v. Pickler, 
8. C. N. Car., Nov. 28, 1887; 4S. E. Rep. 35. 

44. CONTRACT — Construction—Fraud. An instruc- 
tion that the contract between the parties constituted a 
sale of grain grown on leased premises: Held, not preju- 
dicial to the defendant even if inaccurate; the real 
question in the case (fraud) being properly submitted 
to the jury.—McDonald v. Peacock, 8. C. Minn., Dec. 12, 
1887 ; 35 N. W. Rep. 370. 

45. CONTRACT—Equity—Auxiliary Relief —Jurisdiction. 
Construction of contract to deliver ore by defend- 
ant to plaintiff. Equity will decree possession of real 
estate as auxiliary relief but will not decide upon the 
right of possession where it depends on a legal ques- 
tion. A court of equity may dismiss a bill on its own 
motion, because there is an adequate remedy at law, 
but the defendant can only avail himself of the objec- 
tion by demurrer or answer.—Lehigh, etc. Co. v. Trotter, 
N. J. Ct. Err. and App., June, 1887; 10 Atl. Rep. 607. 

46. CONTRACT—Performance—Reasonable Time. A 
complaint that does not state when the contract is to 
be performed or that plaintiff has done his part of it is 
defective. If no time is specified it is to be presumed 
that it must be performed within a reasonable time.— 
Pope v. Terre Haute, etc. Co., N.Y. Ct. App., Oct. 4, 1887; 
13 N. E. Rep. 592. 

47. CONTRACT—Notes for Installments —Remedies.— 
Where a purchaser after a delivery of the goods, which 
were to be paid by installments, evidenced by his notes, 
refuses to give the notes, the seller may treat the con- 
tract as broken and sue for damages, or may sue for 
each installment as it comes due—Clarke v. Dill, 8. C. 
Penn., Oct. 7, 1887; 11 Atl. Rep. 82. 

48. CONTRACT—Release by Heir—Will. An agree- 
ment not under seal made by an heir to one not an heir 
but a devisee under the will, to release to the latter all 
claim on the property devised, if the will is set aside, 
can only be sustained upon proof of a consideration.— 
Patterson’s Appeal, 8. C. Penn., April 11, 1887; 11 Atl. Rep. 
70. 

49. CORPORATIONS — Assessments—Sale of Stock. 
Where there is no by-law on the subject, a corporation 
can sell stock for non-payment of assessments only in 
the manner provided by the Oregon law.— Budd v. Mult- 
nomah St. R., 8. C. Oreg., Nov. 15, 1887; 15 Pac. Rep. 659. 


50. CORPORATIONS — Mismanagement —Injunction.— 
Where trustees of a corporation mismanage its prop 
erty and let it go to sale under a mortgage and buy it 
in themselves, their bona fides is so questionable that a 
prior injunction granted against their management of 
the property should be continued and also the re- 
ceivership. The proper remedy is to declare the trust 
as it existed before the sale.— Raleigh v. Fitzpatrick, N. J. 
Ct. Chan., Oct. 29, 1887; 11 Atl. Rep. 1. 

51. CORPORATION—Charter—Statute. A statute re- 
lieving a corporation from its obligation under its char- 
ter, to make its road-bed eight inches deep in macada- 
mized stone, does not absolve it from its duty, under its 
charter, to macadamize the road.—State v. Godwinsville, 
etc. Co., 8. C. N. J., February, 1887; 10 Atl. Rep. 666. 

52. CORPORATIONS — Directors —Attorney. Where 
the directors of a corporation furnish money to be 
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loaned by it to a customer whose note, is taken there- 
for, and the corporation becomes iftsolvent, the di- 
rectors are entitled as against general creditors of the 
corporation to be repaid their advances out of the cus- 
tomer’s note less the attorney’s fee for collecting it.— 
Appeal of Atkinson, 8. C. Penn., October, 1887; 11 Atl. Rep. 
239. 

53. CORPORATIONS — Dissolution—Statute. Where 
the act of corporation provides that the corporation 
shall be dissolved in case it does not begin to construct 
a railroad within two years, such failure does not ipso 
facto dissolve the corporation.—Day v. Odensburg, etc. 
R.'Co., N. Y. Ct. App., Oct. 11, 1887; 13 N. E. Rep. 765. 

54. CORPORATION — Franchise —Estoppel. A pro- 
cured a charter for a street railway and formed a com- 
pany which built and operated the road, he being a 
director und the superintendent: He/d, that he was es- 
topped to complain of the company’s operation of the 
railway to his exclusion.—Budd v. Multnomah St. N., 8. 
C. Oreg., Nov. 15, 1887; 15 Pac. Rep. 651. 

55. CORPORATIONS — Holding Property —Attack. 
Only the State can object to the right of a de fucto cor- 
poration, where under the law a corporation may be 
formed for such purposes, to receive and hold property, 
and then only in a suit to test its corporate existence. 
—Lutheran Church v. Froislie, 8. C. Mich., Nov. 22, 1887; 35 
N. W. Rep. 260. 

56. CORPORATIONS — Stock — Owner. Where an 
owner of stock transfers it to another, as trustee, to 
sell it to any one who will relieve him from all liability, 
such trustee is not liable for any unpaid balance on 
said stock.—Powell v. Willamette, etc. R. Co., 8. C. Oreg., 
Nov. 15, 1887; 15 Pac. Rep. 663. 

57. CORPORATIONS—Torts—Ultra Vires. A corpo- 
ration is liable for all its torts and for those of its 
ugents under its authority, express or implied, and the 
plea of ultra rires will not avail.—Hussey v. King, 8. C. N. 
Car., Nov. 28, 1887; 3 8. E. Rep. 923. 

58. Costs—Extra Costs—Appeal—Statute. In New 
York, by statute, extra costs may be allowed at the dis- 
cretion of the court, not exceeding five per cent. on the 
matter in controversy. An appeal in such cases may 
be taken trom the decision of the general term.— Adams 
v. Arkenburgh, N. Y. Ct. App., Oct. 4, 1887; 13 N. E. Rep. 
594. 

59. CouUNTIES—Court-houses—Janitors. Since the 
act of 186, the severa) courts must make the allowance 
to the court-house Commissioners to pay the janitors 
employed by them for the court-houses.—Hetsch v. Com- 
missioners, Ky. Ct. App., Nov. 29, 1887; 5S. W. Rep. 781. 


60. COUNTIES — Fugitives — Expenses. When the 
governor appoints un agent to demand a fugitive from 
another State, and stipulates that the State shall not be 
liable, the county, where the arrested person is tried, is 
not made liable for such expenses.—Follansbee v. St. Clair 
Co., 8. C. Mich., Nov. 10, 1887; 35 N. W. Rep. 257. 

61. CouNTIES— Liabilities of—‘Respondeat Superior.” 
—Countivs are not responsible for injuries to lands 
adj cent to a bridge built by a contractor over a bridge 
that divides two counties. The miuxim “respondeat su- 
perior” does not apply.—Smith v. Wilkes, 8. C. Ga:, April 
4, 1887; 4S. E. Rep. 20. 

62. CoUNTIES—Removing County-seat—Petition. 
Though «a petition relative to the removal of the county- 
seut is presented to the county commissioners while in 
session as a Canvassing board, yet when regularly in 
session they cannot ignore the petition of which they 
have knowledge.—£ggleston v. State, 8. C. Kan., Nov. 5, 
1887; 15 Pac. Rep. 603. 

63. CourTs—Orphans—Exceptions to}Inventories. 
The orphans’ court has full power to determine all 
questions respecting inventories, and one mode of 
questioning a inventory is by filing exceptions to it.— 
Pickel v. Alyaugh, N. J. Prerog. Ct., February Term, 13837; 
1) Atl. Rep. 16. 

64. CREDITOR’s BILL — Injunction—Receiver. The 
refusa to rant an injunction and to appoint a receiver 






































on a ¢creditor’s bill will not be disturbed on appeal, 
when the allegations of the bill were squarely denied 
and the affidavits of the purties are conflicting.— 
Wheelan v. Clarke, 8. C. Ga., March 15, 1887; 35S. E. Rep. 
901. 

65. CREDITOR’s BILt — Judgment — Fraudulent As- 
signee. A court of equity will not assist one who 
became the assignee of a judgment under an uagree- 
ment to hold it to protect the debtor’s property from 
his creditors, in his efforts to reach property frauda- 
lently conveyed by the debtor.—/Finans v. Graves, N. J. 
Ct. Err. und App., Nov. 2, 1887; 11 Atl. Rep. 25. 

66. CRIMINAL Law — Adultery — Evidence. In 
Texas, to sustain « conviction for adultery, it must be 
shown that one of the parties was lawfully married to a 
third person.— Webb v. State, Tex. Ct. App., Nov. 2, 1887: 
58. W. Rep. 651. 

67. CRIMINAL LAW—Appeal—Bill of Exceptions. 
To be availed of on appeal in a criminal cise all mat- 
ters, not required by statute to be of record, must be in 
the bill of exceptions.—State v. Carr, 8. C. Kan., Nov. 5. 
1887; 15 Pac. Rep. 603. 

68. CRIMINAL Law—Confessions. Confessions are 
admissible, when these are not the result of any promise 
of benefit to the accused, but are the result of a fear of 
legal punishment.—Gentry v. State, Tex. Ct. App., Oct. 
26, 1887; 5S. W. Rep. 660. 

69. CrIMINAL Law — Conspiracy— Acts. Where a 
conspiracy has been proved, acts, sayings and move- 
ments of other conspirators, before the perpetration of 
the crime, are admissible against the defendant, though 
occurring in his absence.—IVilliams v. State, Tex. Ct. 
App., Oct. 19, 1887; 5S. W. Rep. 655. 


70. CRIMINAL LAW—Embezzlement—Repeal. The 
statute of 1881 concerning embezzlement by certain offi- 
cers by refusing to pay over money during their terms 
of oftice, is not repealed by the act of March 5, 1883,— 
State v. Wells, 8. C. Ind., Nov. 4, 1887; 13 N. E. Rep. 722. 

71. CRIMINAL LAW—Felgny —Allegations. An in- 
dictinent uncer North Carolina law for setting fire to 
certain buildings, must charge that the defendant 
“wantonly and wilfully” set fire to then —State v. Mor- 
gan, S.C. N. Car., Nov. 28, 1887; 3S. E. Rep. 927. 


72. CRIMINAL LAW — Forgery —Principal—Proof. 
He who directs the forgery of an instrument, utters it, 
and receives the proceeds, is the principal, though 
another does the writing. Proof to a moral certainty is 
not required in a criminal case.— Ter. v. Barth, 8. C. Ariz., 
Dec. ‘), 1887; 15 Pac. Rep. 673. 

73. CRIMINAL LAW—Highway—Obstruction. Where 
defendant obstructed a road, which was used as a pub- 
lic roud, on- his own land, where the roud was con- 
structed without authority of law, he could not be pros- 
ecuted criminally.—Owen v. State, Tex. Ct. App., Nov. 9, 
1887; 5S. W. Rep. 830. 


74. CRIMINAL LAW — Indictment — Allegations, 
Where, in un indictment, defendant was charged witb 
perjury in swearing to a statement, which statement 
and the verification were set out in full, certain por- 
tions of it were specified, and it was charged that the 
defendant knew they were nottrue: //eld, that the 
charge of perjury was sufficient, under New York law.— 
People v. Clements, N. Y. Ct. App., Oct. 18, 1887; 13 N. E. 
Rep. 782. 

75. CRIMINAL LAw—Indictment—Duplicity. An in- 
dictment, charging the defendant with unlawfully liv- 
ing in a house of ill-fame, unlawfully associating with 
women of bad character in public, and with commit- 
ting fornication for hire, charges only prostitution, and 
is not bad for duplicity.—State v. Stout, 8. C. Ind., Nov. 
4, 1887; 13 N. E. Rep. 715. 

76. CRIMINAL LAW—Larceny—Possession. A con- 
viction of larceny for taking a horse from the posses- 
sion of A, the owner, cannot be sustained when it ap- 
pears the ‘horse was lost and was found by B, and was 
taken while it was staked out by B.—7ianey v. State, 
Tex, Ct. App., Oct. 26, 1887; 58. W. Rep. 831. 









































VIiIM 


. a. eT oma se OS re | 


-— © * ee oo 


#2. oe oe ie oe 











YUM 


Vou. 26. 


THE CENTRAL LAW JOURNAL. 39 











77. CRIMINAL LAw—Slander—Limitations. An in- 
dictment, for attempting wantonly and maliciously, 
and by uttering a slanderous charge to destroy the 
reputation of an innocent woman, is not required to be 
brought within two years, under North Carolina law.— 
State v. Claywell, 8. C. N. Car., Nov. 21, 1887; 3S. E. Rep. 
920. 


78. CRIMINAL LAW — Witness — Impeachment. 
Where evidence is offered that a witness has made 
contradictory statements, evidence of his general 
reputation for veracity is inadmissible.—State v. Archer, 
8. C. Lowa, Dec. 6, 1887; 35 N. W. Rep. 2il. 

79. CRIMINAL LAW—Witness—Leading Questions. 
Leading questions on the re-examination of a witness 
for the Stute, relating to matters brought out on the 
cross-eX:mination, without objection by the defendant, 
are not objectional.—Hess v. Com., Ky. Ct. App., Nov. 19, 
1887; 5S. W. Rep. 751. 

80. CRIMINAL PRACTICE — Accomplice — Confessions. 
On atrial for murder, a co-defendant, who hus 
been convicted on a plea of guilty, is a competent wit- 
ness for the Stute. Confessions of the defendant muy 
be received to corroborate the testimony of an uccom- 
plice, under the Kentucky law requiring corroboration, 
when the commission of the offense has been estub- 
lished.— Patterson v. Com., Ky. Ct. App., Nov. 23, 1887; 5S. 
W. Rep. 765. 

81. CRIMINAL PRACTICE—Appeal. An appeal, ina 
criminal case, must be made within ten days after sen- 
tence; ifthe court adjourns on that day, the motion 
may be made on its re-opening. The transcript need 
not be filed before the opening of the appellate court.— 
State v. Estvop, 8. C. La., Oct. 20, 1887; 3 South Rep. 124. 

82. CRIMINAL PRACTICE—Attempt to Kili—Election.— 
Where an information contains a count charging de- 
fendant with trying to kill A, by having D fire a louded 
revolver into the room where he was, and another 
count for trying to kill B by the same action, it would 
be wrong to quush the information or to compel the 
Btate to elect.—State v. Fisher, 8. C. Kan., Nov. 5, 1887; 15 
Pac. Rep. 606. 

83. CRIMINAL PRACTICE—Continuance—New Trial.— 
Though a continuance is not a matter of right, yet, if 
the defendant be convicted, a new trial should be 
granted, if it appear from the evidedce adduced, that 
the testimony of the absent witnesses was material and 
probably true.— McAdams v. Stute, Tex. Ct. App., Nov. 
19, 1887; 55. W. Rep. 826. 

34. CRIMINAL PRACTICE — Indictment — Record. 
When the record does not show the return of the in- 
dictment by the grand jury in open court, the defect is 
fatul.—Staie v. Pitts, 8. C. La., Oct. 20, 1887; 3 South. Rep. 
118. 

85. CRIMINAL PRACTICE — Instructions. Where, in 
a case fur contempt of court, the defendant’s uttorney 
told the jury it was the first of its kind, it was not error 
for the court to tell the jury it was notthe first, and to 
give the general facts of a prior case.—Hayes v. United 
Stales, U. 8. C. C. (Colo.), Nov. 14, 1837; 32 Fed. Rep. 662. 

86. CRIMINAL PRACTICE—Jury—Challenges—Discharge. 
In criminal cases, the State is entitled to six per- 
emptory challenges for each of the accused jointly on 
trial. On appeal, the discharge of jurors by the judge 
will not be received.—Stale v. Wagguner, 8S. C. La., Oct. 
21, 1837; 3 South. Rep. 119. 

87. CRIMINAL PRACTICE — Mayhem — Challenges. 
On atrial for mayhem, the defendant is entitled, under 
Missouri luw, to eight peremptory chillenges.—Slate v, 
Stecenson, 8. CV. Mo., October Term, 1887; 5S. W. Rep. 806. 

38. CRIMINAL PRacTice — Reversible Error. To 
justify a reversal of a criminal case for an error in the 
rulings, it must be so grave as to induce a belief that 
otherwise the verdict would have been for the accused. 
— State v. Hill, 8. C. La., Oct. 19, 1887; 3 South. Rep. 117. 

89. CRIMINAL PRACTICE — Warrant — Evidence. A 


Magistrate cannot issue a warrant of arrest on an affi- 
davit alone, in the form of an information, containing 



































no evidence.—Ez parte Dimmig, 8. C. Cal., Nov. 22, 1887; 
15 Pac. Rep. 619. 

90. CusTOMS DuTIES—Appraisement. Tn an action 
to recover an excess of duties exacted by the collector, 
the importer may prove the appraisement void, by 
showing that the appraiser was not familiar with the 
character and value of the goods.— Oelbermannv. Merritt, 
U.S. 8. C., Nov. 21, 1887; 8S. C. Rep. 151. 

91. Custom — Conversion. A custom by persons 
desiring to sell ties to a railroad, of piling them along 
the track, is udmissible against one who sues the rail- 
road for conversion of his ties, which he had placed 
ulong the track, knowing the custom, and under an 
implicd contract so made, the plaintiff's only remedy is 
an action for the price.—Xinney v. South, ctc. R. Co., 8. C. 
Ala., July 11, 1887; 3 South. Rep. 113. : 

92. CustoMS DUTIKS—Excess—lrotest. Where, in 
an auction to recover an excess of duties, the protest 
was signed with the firm name, but the handwriting is 
not proved, nor the authority of the person who wrote 
the signature, the verdict should be for the defendant. 
—Grandmange v. Schell, U. 8.C. C. (N. Y.), Nov. 17, 1887; 
32 Fed. Rep. 655. 

93. DEED—Vrobate—Registration. A record of the 
probate of a deed by a member of the court of pleas 
and quarter sessions, duly certified, with an order signed 
by the clerk of the court, ordering the deed and pro- 
bate procecdings to be registered, is sufficient authority 
for their registration. When a grantor signs by mark, 
the words, his mark, are not essential. Where the reg- 
ister has omitted in his record the scroll accompanying 
the grantor’s signature, he muy insert it at any time.— 
Sellers v. Sellers, 8. C. N. Car., Nov. 21, 1837; 35. E. Rep. 
917. 

94. DESCENT—Ancestor — Liability of Heirs—Widow. 
Heirs are only jointly bound fur the debts of their 
ancestor, and, when they have accepted the succession, 
may be substituted for him in a suit for damages for an 
alleged tort. The widow can only be sued as widow in 
community, when she becomes liable fur half the dam- 
ages recovercd.—Dirmeyer v. O’ Hern, 8. C. Lua., May 9. 
1887; 3. South. Rep. 132. 


95. DESCENT AND DISTRIBUTION—Gift From Parent. 
Where ua husband was appuinted the receiver of 
funds obtained by a judgment in favor of himself and 
wife for money belonging to her, which monvy was in- 
vested in land, which was conveyed to the wife for life, 
with remainder to her children, and she died after giv- 
ing birth to achild, which shortly afterwards died, the 
husband inherited the land, under the Kentucky law.— 
Walden v. Phillips, Ky. Ct. App., Nov. 15, 1887; 58. W. 
Rep. 757. 

96. DukESS — Mortgage — Limitations. Where a 
mortg.ge is given under threats that otherwise the son 
of the mortg igor will be sent to prison, whereupon, the 
prosecution then pending is dismissed, such mortg ie 
is invalid, und an action to remove such cloud from the 
title is not barred by code.—Schoener v. Lessauer, N. Y. 
Ct. App., Oct 11, 1887; 13 N. E. Rep. Til. 























97. EASEMENT—Unuauthorized Conveyance—Recovery. 
Where a party conveys a right of way over his 
land und thit of his grantee, whose deed was unre- 
corded, the latter cin recover from the former all the 
moncy received for the right of way over the grantee’s 
land.—WNiles v. Groover, 8. C. Ga., March H, 1887; 33. E. 
Rep. 89. 


93. KJECTMENT —Evidence — Abstract of Tittle. 
In an action of ejectment it is not error to admit a suit 
of ejectment, though itis not set out in the plaintiff's 
abstract.—Logan v. Quigley, 8. C. Penn., October Term, 
1887; 11 Atl. Rep. 92. 

99. ELECTIONS—De Facto Officers —Pasters. The 
fact that some of the election officers were not qu ilitied, 
does not invalidate the vote of an election precinct. 
Pasters on tickets are adinissible.— Quinn v. Murkoe, 8. C. 
Minn., Nov. 22, 1887; 35 N. W. Rep. 263. 

100. ELECTIONS—Judges—Vacuncy. 














Where the ad 
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ditional judge of the court of common pleas in the third 
snbdivision of the fifth judicial district resigned April 
29, 1887, the successor, to fill his unexpired term, should 
be elected at the annual election on the first Monday of 
April, 1888.—State v. Barbee, 8. C. Ohio, Nov. 1, 1887; 13 N. 
E. Rep. 731. 

101. ELECTIONS — Mandamus — Prohibition.-—— Man- 
damus and prohibition cannot be resorted for the pur- 
pose of determining the legality of an election by mat- 
ters not apparent on the face of the returns.—State v. 
Coahoma Co., 8. C. Miss., Nov. 28, 1887; 3 South. Rep. 143. 


102, EMINENT DOMAIN—Market Value. When land 
is taken for railroad purposes the owner is entitled to 
its market value at the time, which is the price the 
owner could obtain after ample time taken to effect a 
sale.—Little Rock J. R. v. Woodruff, 8. C. Ark., Oct. 15, 
1887; 5S. W. Rep. 792. 

103. Equiry—Decree—Amendment. After land has 
been sold under a decree in equity, the decree cannot 
be amended at a subsequent term by correcting the 
numbers of the land.—Owen v. Bankhead, 8. C. Ala., May 
25, 1887; 3 South. Rep. 97. 

104. EQuity—Failure to Answer—Decree. Where 
the bill charges that defendants did certain acts, which 
were apart of ascheme toinjure and ruin complain- 
ant, and the answer sets up only certain business trans- 
actions and.does not deny the charge, complainant is 
entitled to a decree, and a motion to relieve one of the 
defendants of costs should be denied.— Bowker v. Gleason, 
N. J. Ct. Chan., Nov. 21, 1887; 11 Atl. Rep. 324. 


105. Equiry—Law—Ancillary. Where a suit at law 
is brought to recover damages for refusing to accept 
coke according to contract, a suit in equity to recover 
damages because the coke offered was not fit, and 
praying that the assets of plaintiff, who has become in- 
solvent, may be applied in satisfaction, and to stay the 
lawsuit, is proper.—Dewey v. West, etc. Co.,U.S8.8.C., 
Nov. 21, 1887; 8S. C. Rep. 148. 


106. EQuiry—Maltifariousness, Where an assignee 
of a bankrupt sues several parties, alleging facts show- 
ing they were all connected with fraudulent undertak- 
ings to prevent him from obtaining the bankrupt’s 
property, but were not all engaged in the same acts, 
but all the acts tended to the same result, the bill is not 
multifarious.—Potts v. Hahn, U. 8. D.C. (N. J.), Oct. 29, 
1887 ; 32 Fed. Rep. 660. 

107. Equiry — Specific Performance — Parties. A 
contracted with B for land, C paying the consideration 
money, under an agreement that A should give him a 
mortgage therefor on obtaining hisdeed. In a suit by 
the heirs of A against B for specific performance, C isa 
necessary party.—Alerander’s Appeal, 8. C. Penn., Oct. 8, 
1887; 11 Atl. Rep. 83. 


108. ESCHEAT — Contract — Survival. A man and 
woman made an ante-nuptial contract, by which the 
survivor should have the property of the other, if that 
other left noissue. They married, and the husband died 
first without issue, but leaving heirs. The wife then 
died, leaving no heirs. Held, that all the property re- 
verted to the State.—Johnston v. Spicer, N. Y. Ct. App., 
Oct. 18, 1887; 13 N. E. Rep. 753. 

109. ESCHEATS—Heirs — Constitutional Law. The 
act, authorizing the school board to sue for money in 
the hands of a bailee, presumed to have no owner from 
lapse of time, is unconstitutional, when the bailee 
shows that parties are living who claim to be heirs of 
the bailor; the court is right in not adjudging there are 
no heirs.—Louisville, etc. Co. v. Bank of Kentucky, Ky. Ct. 
App., Oct. 13, 1887;5 S. W. Rep. 739. 


110. ESTOPPEL — Dismissal of Suit — Mortgage. 





























Where an injunction suit, to restrain defendants from 
working a mine, which the plaintiff claims to own abso- 
lutely under a certain deed, is dismissed by his consent, 
he is not estopped from claiming the deed to be a mort- 
gage and applying for its foreclosure. A foreclosure 
of a mortgage must be by sale of the property.—Lulu ¢ 
Co. v. Nevin, 8. C. Colo., Nov. 1, 1887; 15 Pac. Rep. 611. 











lll. EVIDENCE—Parol—Assignment of Judgment. 
Parol evidence may show an assignment absolute on its 
face to be merely a collateral security.—Callender v. 
Drabelle, 8. C. lowa, Dec. 6, 1887; 35 N. W. Rep. 240. 

112. EXECUTION—Injunction—Parties—Exemption. —— 
An action to restrain a sheriff from selling on execu- 
tion, against a firm, so much of the property as was 
exempt to one partner by consent of the other partner, 
is not properly brought against the sheriff. A revoca- 
tion of his consent to the setting apart of exempt prop- 
erty to each partner, made by one partner, is a bar to 
any exemption for the other partner.—Stout v. McNeill, 
8. C. N. Car., Nov. 21, 1887; 3S. E. Rep. 915. 

113. EXECUTION—Priority of Writs—Mortgages—Sher - 
iff's Return. Where a sheriff holds two writs of 
fieri facias, and sells under both writs, and pays a mort- 
gage out of the proceeds to one execution creditor, who 
bought the property and also owned the mortgage, 
which had priority, his action is proper. A sheriff's re- 
turn on a fieri facias is conclusive as to matters of fact, 
and cannot be collaterally impeached.—Appeal of Ruth, 
8. C. Penn., Oct, 4, 1887; 10 Atl. Rep. 886. 

114. ExECUTION—Purchaser—Estoppel. A person 
believing land to be subjeet.to a fieri facias, may pur- 
chase the fi. fa. and levy on the land, though he had 
previously consented that it might be conveyed to the 
present claimant, it being doubtful whether the claim- 
ant was to take as a volunteer, or as a purchaser for 
value.—Christie v. Whaley, 8. C. Ga., Juue 14, 1887; 3 8S. E. 
Rep. 896. 

115. EXECUTION—Sale — Appeal. When an appeal 
is taken from a judgment of a justice, which is not void 
but voidable, after the issue of an execution, and the 
justice does not notify the constable nor recall the exe- 
cution, the title of the purchaser at a sale under the 
execution is not affected by a subsequent reversal of 
the judgment.—Kraemer v. Wellendorf, 8. C. Penn., Oct. 
8, 1887; 10 Atl. Rep. 892. 

116. EXECUTORS—Costs—Suits. Where an executor 
brings a suitin good faith for the conversion of the 
testator’s personal property, and his duty requires him 
so to do, and other interests than his own are involved, 
he is not chargeable personally with the costs, if un- 
successful.—Hone v. De Peyster, N. Y. Ct. App., Oct. 4, 
1887; 13 N. E. Rep. 778. 

117. EXECUTORS—Disbursements to Distributees. 
Where an executor, both before and after his final 
settlement, supplied two infant distributees with board 
and clothing, and rented to one of them, a girl, who 
married before she became of age, a house—the dis- 
tributees had no guardian: Held, that the supplies, 
though irregularly furnished, should be charged against 
the distributeges’ shares, but the husband was the proper 
party to pay the rent.—Rogers v. Traphagen, N. J. Ct. 
Err. & App., November Term, 1886; 11 Atl. Rep. 336. 

118. EXECUTORS—Guardian—Settlement. A settle- 
ment of accounts in the probate court, whereby a judg- 
ment is rendered against an administrator in favor of 
himself, as guardian of a distributee, is a nullity.— 
Cleeve v. Cleeve, 8. C. Ala., July 13, 1887; 3 South. Rep. 107. 

119. EXECUTOR—Heir—Parties. An heir is a proper 
but not a necessary party to an action against the ex- 
ecutor for a breach of trust by his testator.—McCartin 
v. Traphagen, N. J. Ct. Chan., Nov. 16, 1887; 11 Atl. Rep. 
156. 

120. ExECUTORS—Action — Representative Capacity.— 
One sued in his representative capacity as administra- 
tor, heir, etc., must put the question of representation 
in issue ad limine. A general denial admits it.—Der- 
meyer v. O’ Hern, 8. C. La., May 9, 1887; 3 South. Rep. 182. 

121, EXECUTORS— Negligence — Action Against. 
Where defendants, as executors, were managing a 
hotel, and were sued as executors for injuries sustained 
from a defective cellar door, a judgment against them 
de bonis propriis was valid.—Belvin v. French, 8. C. App. 
Va., Nov. 17, 1887; 3.8. E. Rep. 891. 

122. EXECUTORS—Removal—Power of Attorney. 
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The giving of an irrevocable power of attorney to act 
for an administrator in settling an estate, does not au- 
thorize the orphans’ court, under the law, to remove 
the administrator.— Appeal of Johnston, 8. C. Penn., Oct. 
6, 1887; 11 Atl. Rep. 78. 

123. EXECUTORS—Sale of Realty. 
probate court on petition of an administrator for the 
sale of realty is conclusive as to the debts and the insufli- 
ciency of the personal estate, and infants represented by 
guardians ad litem in the probate court are as much 
bound thereby as adults.—Chardavoyne v. Lynch, 8. C. 
Ala., May 27, 1887; 3 South. Rep. 98. 

124. FrauD—Confidential Relations—Director An 
attorney, who is also a director of an insolvent com- 
pany, who buys up the claims of creditors thereof for 
third parties, who propose to reorganize it, is bound to 
exercise good faith towards the creditors, but when 
they receive all their claims are worth, he is not guilty 
of fraud toward them in not informing them of the new 
scheme.—Powell v. Willamette, etc. Co., 8. C. Oreg., Nov. 
15, 1887; 15 Pac. Rep. 663. 

125. FRaups—Statute of—Acceptance of Orders. 
The sureties of a contractor, under agreement with 
him, received all the money due him and disbursed it 
under his orders. They verbally accepted one of his 
orders: Held, that this acceptance did not fall within 
the statute of frauds.—Hughes v. Fisher, 8. C. Colo., Nov. 
11, 1887; 15 Pac. Rep. 702. 

126. FRAUDS—Statute of—Contract—Time. A con- 
tract of employment, made April 10, to continue one 
year from the prior April 1, payable monthly, is not 
within the statute of frauds.—Franklin S. Co. v. Taylor, 
8. C. Kan., Nov. 5, 1887; 15 Pac. Rep. 587. 

127. FRAUDS—Statute of — Representations. The 
law that there shall be no liability for representations 
as to the character, ability, etc., of another, unless made 
in writing, does not apply to a sale to another of stock 
of acorporation.—French v. Fitch, 8.C. Mich., Nov. 10, 
1887; 35 N. W. Rep. 258. 

128. FRAUDULENT CONVEYANCES —Consideration. 
A conveyed property worth $8,000 to B for $2,500, who 
agreed to reconvey for $3,000: Held, that in a suit for 
divorce by A’s wife and to set aside this deed, made 
when A knew his wife had discovered his offenses and 
to charge this property for her alimony, that B must 
prove that he was a purchaser for value and without 
notice, and that the deed should be set aside, it not ap- 
pearing that B had paid the consideration.— Weber v. 
Rothchild, 8. C. Oreg., Nov. 9, 1887; 15 Pac. Rep. 650. 

129. FRAUDULENT CONVEYANCE—Consideration — Pre- 
sumption. A deed, conveying for $100 property 
confessedly worth $2,000, is presumptively void as to 
creditors, but evidence is admissible to show that the 
consideration was greater.— Scoggin v. Schloath, 8. C. 
Oreg., Nov. 9, 1887; 15 Pac. Rep. 635. 

130. HABEAS CoRPUS—Pardon — Fraud. Where a 
writ of habeas corpus was refused because it appeared 
prima facie that there was fraud in procuring the par- 
don, which was revoked after its acceptance, when the 
presumption of fraud is removed the prisoner is enti- 
tled to a new writ and to his discharge.—Exz parte Rossan, 
Tex. Ct. App., Nov. 9, 1887; 5S. W. Rep. 666. 

131. HOMESTEAD— Execution. Where a widow, 
living on a homestead worth $700, puts a few improve- 
ments on her house to the extent of $100, her creditor 
cannot, under Kentucky law, levy an execution on the 
property.—0O’ Gorman v. Madden, Ky. Ct. App., Nov. 12, 
1887; 58. W. Rep. 756. 

132. HORSE RAILROAD—Vehicles on Track. It is 
the duty of the driver of any vehicle to give free pas- 
sage to a horse car on its track.—North Hudson Co. v. 
Isley, N. J. Ct. Err. & App., March, 1887; 10 Atl. Rep. 665. 

1383. HUSBAND AND WIFE—Domicile—Conveyances.—— 
In a contest with a husband’s creditors relative to his 
conveyance in trust for his wife, on the consideration 
of her property converted by him, the laws of Missis- 
sippi will be applied as to the portion there received 
and used by him, andthe laws of Alabama as to that 
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received by him after their removal there.—Gilkey v. 
Pollack, 8. ©. Ala., June 1, 1887; 8 South. Rep. 99. 

134. HUSBAND AND WIFE — Note —Collateral. A 
note containing a reservation of a vendor’s lien, given 
as collateral by a wife to secure the joint note of her- 
self and husband for his debt, may be enforced by the 
pledgee.—Enochs v. Newton, 8. C. Miss., Nov. 21, 1887; 3 
South. Rep. 141. 

1385. HUSBAND AND WIFE—Separate Estate—His Debt 
—Acknowledgment. Under the law of the District 
of Columbia, the separate estate may be conveyed by 
the deed of the husband and wife to secure his debt. 
Where it is admitted that she acknowledged the deed, 
and there was no fraud nor duress, extrinsic evidence 
is inadmissible to impeach the notary’s certificate of 
acknowledgment.— Hitz v. Jenks, U. 8. 8. C., Nov. 14, 1887: 
8S. C. Rep. 143. 

136. INFANT—Negligence—Jury. In an action for 
damages for injuries sustained by an infant, when he is 
not so young that the judge must instruct that he could 
not contribute to the injury, nor of that age where a 
presumption to the contrary would arise in the ab- 
sence of testimony, the question of contributory negli- 
gence on his part is properly left to the jury.—Bridger v. 
Asheville, etc. R. Co., 8. C. 8. Car., Nov. 1, 1887; 38. E. Rep. 
860. 

137. INFANTS—Process—Guardian. A judgment in 
a cause against infants does not affect their rights when 
they were not personally served with process, though 
guardians ad litem were appointed to represent them.— 
Allsmiller v. Freutchenicht, Ky. Ct. App., Oct. 27, 1887; 5S. 
W. Rep. 746. 

138. INJUNCTION —Damages—Interminable Litigation. 
When a city vacates a street to a railroad, which 
begins to construct an enbankment thereon, which by 
its weight causes the lot of another to upheave, an in- 
junction will not be granted, it not appearing that fur- 
ther injury will result nor that it will lead to intermina- 
ble litigation.—Herbert v. Pennsylvania R. Co., N. J. Ct. 
Chan., Oct. 25, 1887; 10 Atl. Rep. 872. 

139. INSOLVENCY — Preference — Creditor. A pro- 
vision in an insolvency law, that a preference shall be 
void, means only that itis voidable in proceedings in 
aid of that law, and not in favor of a creditor not a 
party to those proceedings.—Smith v. Brainerd, 8. C. 
Minn., Nov. 30, 1887; 35 N. W. Rep. 271. 

140. INSURANCE — Additional — Invalid. Where a 
policy provides that the loss shall be distributed in 
proportion among the insurance policies, regardless of 
the solvency or liability of other insurers, a prior pol- 
icy, which is forfeited by the acceptance of the new 
policy, reduces the proportion ta be paid on a loss by 
the new policy.—Cassity v. New Orleans Ins. Ass’n., 8. C. 
Miss., Nov. 21, 1887; 3 South. Rep. 138. 

141. INSURANCE — Cancellation—Notice. A condi- 
tion in a fire insurance policy, that the company may 
cance] the policy upon giving notice, means notice to 
the insured, and if aloss occurs before such notice is 
received by the insured the company is liable.—London, 
etc. Co. v. Turnbull, Ky. Ct. App., Oct. 29, 1887; 5 S. W. 
Rep. 542. 

142. INSURANCE — Conditions—Voidance. Where a 
policy of insurance provides that it shall be void, if the 
premises become vacant, if the policy be assigned, if 
the property be incumbered, or if the title of the in- 
sured be less than fee-simple, without the written con- 
sent of the company, any breach of a condition, 
whether wilful and substantial or not, renders the pol- 
icy void.— Watertown, etc. Co. v. Cherry, 8. C. App. Va., 
Nov. 17, 1887; 38. E. Rep. 876. 

143. INSURANCE — Delivery — Payment. Where a 
policy of insuranee is delivered through an agent of the 
company with no provision therein relative to forfeit- 
ure in default of payment, and the assured pays the 
premium to the agent, and the property is burned up, 
the company is liable.—Pennsylvania, etc. Co. v. Carter, 8. 
C. Penn., Oct. 6, 1887; 11 Atl. Rep. 102. 

144. INSURANCE—Evidence—Payment—By-laws, 
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payment to the daughter of the deceased by an insurance 
company is sufficient to acquit that company of respon- 
sibility if, according to the by-laws of the company and 
the terms of the policy, she hus produced the policy it- 
self und the company’s receipts for premiums.—State, 
etc. Co. v. Schaffer, S.C. N. J., Nov. 8, 1887; 11 Atl. Rep. 
154. 

145. INSURANCE—Foreign Companies—Penal Statutes. 
A Stute can prevent foreign companies from doing 
business within ite borders by penal enactments against 
those attempting so to act.—Moses v. State,S C. Miss., 
Nov. 21, 1887; 3 South. Rep. 140. 

146. INSURANCE—Forfeiture. A defense that plaint- 
iff by his acts had forfeited his policy is without merit, 
when those acts diminished the danger of fire.—Alle- 
mania, etc. Co. v. White, S.C. Penn., Oct. 11, 1887; 11 Atl. 
Rep. 96. 

147. INSURANCE — Mortgage—Forfeiture. A policy 
of insurance, which by its terms is forfcited if the in- 
terest of insured does not amount to the entire sale and 
absolute ownership, is not vitiated by the existence of 
a mortgage on the property.—£ilis Ins. Co.of N. America, 
U. 8. C. C. (Iowa), 1887; 32 Fed. Rep. 646. 

148. INSURANCE—Mutual Lbenefit—Change. A mut- 
ual benefit certificate changable at pleasure by the in- 
sured on presentation of the certificate, may be so 
changed, though the present bencficiary has paid the 
assessments.—Fisk v. Equitable, etc. Co., 8. C. Penn., Oct. 
10, 1887; 11 Atl. Rep. 84. 

149, INSURANCE — Ownership —Contract. Where a 
party had acontract for the land upon which he had 
paid a part of the money, at the time of the application, 
which contract be showed to the insurance agent, and 
paid the balance of the money prior to his receipt of the 
policy, he was the sole owner of the property under the 
terms of the policy.—Juhannes v. Standard T. Office, 8. C. 
Wis., Nov. 22, 1887; 35 N. W. Rep. 208. 

150. INSURANCE—State Laws—Jurisdiction. Where 
the application for a policy, the policy itself and the 
declaration show that the insurance company is doing 
business in the State, and the company did not ullege t 
was not so doing business and made no effort to oust 
the jurisdiction, it cunnot claim that the statutes of the 
State do not upply to the policy because itis payable 
out of the State.—//ull v. Alabuma Ins. Co., 8. C. Ga., 
March 21, 1887; 3S. E. Rep. 903. 

151. INSURANCE— Steam. boat—Negligence. Where 
repairs to machinery on a boat were going on, and the 
captain without inquiry as to the repairs gave the sig- 
nal to let go upon his return to the bout, and she wus 
carried over the falls, not having sufficient steum on, 
and was sunk,the insurance compuny was held liable 
for the loss.— Orient, etc. Co. v. Adams, U. 8. 8. C., Oct. 24, 
1887; 8S. C. Rep. 68. 

152. INSURANCE — Stock —Location. An insurance 
policy on a horse, contained in «a new two-story barn, 
covers the loss of the animal by lightning, though ut 
the moment of death the horse was notin the barn.— 
American, etc. Co. v. Haws, 8. C. Penn., Oct. 13, 1837; 11 Atl. 
Rep. 107. 

153. INTERPLEADER — Garnishee—Another State. — 
A, residing in Pennsylvania, garnishes B, residing in 
New Jersey, as debtur to a New York corporation, to 
which he had given his note payable in New Jersey. 
The corporation afterwards transfers the note in New 
York to C, both having knowledge of the garnishment, 
C then sucs B in New Jersey onthe note. Held, that 
the bona fides of the transfer to C being an issue, and 
the right of garnishment being un open question, B 
could file a billef interpleader in New Jersey.—Fitch v. 
Brower, N. J. Ct. Chun., October Term, 1887; 11 Atl. Rep. 
830. ° 

154. INTERPLEADER — Mortgagee—Agent. When a 
mortgagor asks that the agent of the mortgagee, who 
On account of age and other causes cannot uct, and bis 
daughter who objects to the agent ucting, may be com- 
pelled to interplead to decide the right to receive the 





























debt, the mortgugee is a necessary purty, but the . 





agent’s authority being revoked by the mortgagees in- 
capacity the agent is not a proper party.—Bluke v. Gar- 
wood, N. J. Ct. Chan., October Term, 1887; 10 Atl. Rep. 
874. 

155. INTOXICATING LIQuoRS — Conviction — Invalidity 
of Law. A conviction under alaw cannot be sus- 
tuined when, pending the appeal, the law is declared in- 
valid.— Wells v. State, Tex. Ct. App., Nov. 9, 1887; 5 8S. W. 
Rep. 830. 

156. INTOXICATING LIQUORS—Local Option—Distillers. 
After the local option law has been adopted ina 
district, no one, including distillers, can sell liquor 
there by retail to be used as a beverage.—Com. v. Jar 
rell, Ky. Ct. App., Nov. 19, 1887; 5 S. W. Rep. 763. 

157. INTOXICATING LIQUOR—Local Option. Where 
a law authorizes, on the vote of the people therein, a 
restriction on the sale of liquor in a county, town, city, 
or militia district, a vote in the county in favor of the 
restriction includes in its operation all such places 
within the county and renders void any license subse- 
quently granted in any town, though the town had that 
authority under a former act, the latter act having a 
general repealing clause.—Tatum v. State, S. C. Ga., 
April 6, 1887; 3 S. E. Rep. 907. 

158. JOINT-TENANTS —Chattel—Taking Possession.— 
A joint-tenant of a chattel has no right to take it from 
the possession of his co-tenant against the objection of 
the latter.—Shafer v. Com., Ky. Ct. App., Nov. 19, 1887; 5 
S. W. Rep. 761. 

159. JUDGMENT —Agreement—Satisfaction. Where 
A recovers judgment against B, and B obtains a verdict 
against C, and by agreement between A and C the 
amount of such verdict is indorsed on A’s execution, 0 
is not relieved from his liability to B on the judgment 
subsequently rendered on that verdict, unless there was 
a suit on a contract.—Stauffer v. Remick, 8. C. Kan., Nov. 
5, 1887; 15 Pac. Rep. 584. 

160. JUDGMENT — Confession—Collateral Attack—Evi- 
dence. Plaintiff in ejectment claimed under a deed 
in consideration of future support of the grantor. De- 
fendant’s title was based upon a judgment by confes- 
sion for services rendered: Held, that plaintiff could 
not prove the value of supporting defendant’s children 
while she kept house for the grantor, to reduce the de- 
mand for which judgment was confessed and show 
fraud in obtaining that judgment.—Curry v. Curry, 8. C. 
Penn., Oct. 12, 1887; 11 Atl. Rep. 198. 

161. JUDGMENT—Costs—Bill of Exceptions. Fail- 
ure to insert the costs ina judgment is a mere irregu- 
larity regarding its lien, but as to an appeal it is not 
perfected till they are inserted. A bill of eaceptions 
cannot be settled as the basis for a motion for a new 
trial after the time for an appeal has passed.—Richard- 
son v. Rogers, 8. C. Minn., Nov. 25, 1887; 35 N. W. Rep. 270. 

162. JUDGMENT—De Facto Judge. A decree ren- 
dered during the term of the court is valid, though it 
transpires that the judge’s term of office expired dur- 
ing the term and before the decree was rendered.— 
Cromer v. Bornest, S.C. 8. Car., Oct. 29, 1837; 3S. E. Rep. 
819. 

163. JUDGMENT — Default — Setting Aside. Where 
an answer was stricken out for failure to submit to ex- 
amination und judgment given, and then set aside on 
terms, and then renewed and affirmed on appeul, and 
then defendant asked to have the default set aside, 
cluiming to have acted under advice of counsel and to 
have a good defense: Held, that defendant having a 
good defense, it was proper to allow him atrial on 
terms not unjust to the plaintiff.—Whereatt v. Ellis, 8. C. 
Wis., Nov. 22, 1887; 35 N. W. Rep. 314. 

164. JUDGMENT—Foreign—Jurisdiction. 





























A foreign 


judgment rendered without jurisdiction of the defend- 
unt may be attacked directly or collaterally, and lack 
of service of process on the defendant may be proved, 
though the judgment recites that he was served.— 
Thora v. Salmonson, 8. C. Kan., Nov. 5, 1857; 15 Puc. Rep. 
583. 

165. JUDGMENT — Interlocutory Decree — Affirmance. 
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An interlocutory decree, affirmed on appeal, can- 
not be rebeard in the circuit court. Where un ipter- 
locutory decree was filed April 5, 1878, and a petition for 
a reheuring, April 6, 1884, leave to file the petition 
having been granted April 8, 1883, the petition came too 
late, under Virginia law.— Woodson v. Leyborn, 8. C. App. 
Va., Nov. 10, 1887; 3S. E. Rep. 873. 

166. JUDGMENT — Res Adjudicata—Bonds. Where 
the defenses toasuit on amunicipal aid bond wasa 
change in the wunicipal organization; where on the 
motion in arrest and for a reheuring the reason urged 
was thut the use was not a public one, and in deciding 
the latter the judge said this defense was the only one 
set out, the validity of the bonds on this question in 
another suit between the same parties is res adjudicata. 
—Luaid r. City of De Soto, U.S. C. C. (Mo.), Oct. 8, 1887; 32 
Fed. Rep. 652. 

167. JUDGMENT—Res Adjudicata, Where creditors 
of a purty Jevy under a judgment on certain plites be- 
longing to him, but in their own possession, which are 
obtained from them by suit brought by the debtor’s as- 
signec, who is subsequently ordered by the court to sell 
them and apply the proceeds on a certain mortgage, 
and these creditors apply to the court to changé the 
order and have the proceeds paidtothem: //eld, that 
the judgment between them and the receiver was res 
adjudicata on this point.—Suallican v. Miller, N. Y. Ct. 
App., Oct. 4, 1887; 13 N. E. Rep. 772. 

168. JUDGMENT—Res Adjudicata—Opinion Filed. 
Where a judgment may have been rendered on one of 
several points involved, the opinion of the trial judge, 
filed in the cause und referred to in the decree, must be 
looked to to uscertuin whut issue was adjudicated.— 
Legrand v. Liixey, 8. C. App. Va., Nov. 10, 1887; 38. E. Rep. 
864. 

169. JUDGMENT—Vendor’s Lien—Absolute Deed. 
Where the purchaser of real estate agreed to reconvey 
and the vendce gave notes with securities for the con- 
sideration of the reconveyance, and it was held ina 
subsequent action that the transaction was a sale and 
not a mortgage, the securities being parties to that ac- 
tion, are thereby precluded from raising the question 
of the validity of such sale.—Seller v. Northern Bank, Ky. 
Ct. App., Uct. 4, 1887; 55. W. Rep. 536. 


170. JUDICIAL MORTGAGE—Lien. A judicial mort- 
gage attaches to real property of the debtor and affects 
third persons on registry of the judgment. Hamilton 
v. State Nat. Bank, 8. C. La., Oct. 20, 1887; 8 South. Rep. 
126. 

171. JUDICIAL SALE—Laches—Estoppel.—One whose 
land was sold in 1873 for debt under judicial process, 
and who brought suit in 1886 to set aside the sule for 
alleged irregularities, is estopped by his laches, lapse 
of time and the changed conditicn of affairs.—Critchlow 
v. Critchlow, 8. C. Penn., October, 1887; 11 Atl. Rep. 235. 


172. JUDICIAL SALE—Setting Aside. A sale of lands 
by the register, until confirmed, may be set aside, even 
though the purchaser has received a conveyunce,— 
Aderholt v. Henry, 8.C. Ala., July 20, 1887; 3 South. Rep. 
114, 

173 LANDLORD AND TENANT—Covenant to Repair — 
Rent. Where a landlord fails to repair according to 
his covenant, and the mill becomes worthless, the 
lessees may abandon it, and defend against an action 
for the rent.— Bostwick v. Losey, 8. C. Mich., Nov. 10, 1837; 
35 N. W. Rep. 246. 


174. LANDLORD AND TENANT—Parsonage—Dexth. 
Where, by contract, a pastor receives for his services a 
salary and the use of a parsonage, his personal repre- 
sentative, on his death, has no right to the possession 
of the parsonage. —Lutheran Church v. Froislie, 8. C. 
Mich., Nov. 22, 1837; 35 N. W. Rep. 260. 


175. LANDLORD AND TENANT— Lease. Where a 
tenant covenunted to return the property * * * in 
good condition, unavoidable accidents excepted, and 
the property was destroyed by fire, it was held that the 
jury must decide upon, all the evidence in the case, 



































whether the loss was avoidable or not.—Kelly v. Duffy, 
8. C. Penn., October, 18387; 11 Atl. Rep. 244. 

176. LrEN—Crops—Working. Where A is to work 
on B’s farm, the latter furnishing the mules and imple- 
ments, und the profits from the crops to be divided, A 
has not a lien on the crop for work so performed but 
abandoned before completion, because B failed to per- 
form his purt of the contract.— Grissom v. Pickett, 8. C. N. 
Car., Nov. 21, 18387; 38. E. Rep. 921. 

177. LIMITATIONS—Absence. Where, at one time, 
a debtor is absent from the State fortwo months, pay- 
ing rent for his office during that time, but not paying 
for room and board, and wnother time leaves the State 
and dies away about eigat months subsequent, the stat 
ute of limitations does not run during those absences.— 
Brady v. Potts, 8. C. N. J., Nov. 11, 1887; 11 Atl. Rep. 345. 

178. Lim1tratTitons—Claims Against United States. 
Where a claim against the United States acerued in 
October, 1863, was presented to an executive depurt- 
ment in July, 1874, and was forwarded by the secretary 
of the treasury to the court of claims in August, 1886, it 
was barred. The United States can avuil itself of the 
statute of limitations in the court of claims without 
pleading it.—Finn v. United States, U. 8. 5. C., Oct. 31, 
1887; 8S. C. Rep. 82. 

179. LIMITATIONS — Highways — Damages. Where 
the overseer does not lay out a round according to the 
report of the viewers, but on another route which in- 
jured the plaintiff, the statute of limitations does not 
begin to run till the commissioners assert 2 right to the 
roud.—Franklin Co, v. Brooke, 8. C. Tex., Oct. 25, 1887; 5 
8. W. Rep. 819. 

180. LimiTaTIONS — Residence — Proof. When de- 
fendant, in an action on an openiucgount, relies on the 
statute of limitations, he must prove that he has re- 
mained in the State three years since the date of the 
lust item in such account.—Conlon v. Lanphear, 8. C. 
Kun., Nov. 5, 1887; 15 Pac. Rep. 600. 

181. LimITATIONS—Revivor Against Decedent’s Estate. 
A judgment, upon which there has been no pay- 
ment nor acknowledgment of indebtedness, cannot be 
revived by the administrator upon presentation to him 
more than twenty years after its rendition, nor is the 
statute extended by Code Civil Proc. New York, § 403.— 
Inre account of Kendrick, N. Y. Ct. App., Oct. 11, 1837; 13 
N. E. Rep. 762. 

182. LIMITATIONS — Suit Against Stockholders. 
Under California law, a suit ag tinst a stockholder for a 
debt of the corporation, must be commenced within 
three years after the debt is incurred.— Moore v. Boyd, 8. 
C. Oreg., Nov. 29, 1887; 15 Puc. Rep. 670. 

183. MANDAMUS — Swamp-lands — Tax. Where a 
contract is let for improving swamp-land, and an esti- 
mate of the cost is returned, but, including expenses 
allowed to others, the cost is greater than the estimate, 
and the contractor’s warrant is not honored fo- lack of 
money in the treasury, a mondamus will go to the county 
court to levy a tax to pay the warrant, when it refuses 
to do so.—Sheridan v. Fleming, 8. C. Mo., Nov. 28, 1887; 5 
8. W. Rep. 813. 

134. MANDAMUS—Taxation—Supervisor. —An answer 
by the chairman of the board of supervisors, to a rule 
on the town clerk to show cause why a peremptory 
writ of mandamus to him to put a certain jadgment on 
the tax-rol!l fur collection should not issue, is not suffi- 
cient, and the writ should go.—Hoffman v. Sdea, 8. C. 
Wis., Nov. 22, 1887; 35 N. W. Rep. 31. 

185. MASTER AND SERVANT — Contract — Hiring. 
Where one hires himself as a servant for a year, and 
continues in service after the expiration of the year 
without any new contract, his service is to be regarded 
as from yeur to year and not at will.—McCullough, ete, 
Co. v. Carpenter, Mu. Ct. App., Nov. 3, 1837; 11 Atl. Rep. 
176. 

186. MASTER AND SERVANT—Negligence—Wreck-mas- 
ter—Implements. Where a wreck-master orders an 
employee to use a certain implement, the master is 
liable therefor to another servant injured thereby. 
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When a rope is used as a coupling instead of a chain, it 
is for the jury to say whether the master used reason- 
able and ordinary care in the use of a substitute.— 
Tabler v. Han. § St. Joe, R. Co., 3. C. Mo., Nov. 14, 1887; 5. 
8, W. Rep. 810. 

187. MECHANIC’s LIEN—Filing—Homestead. When 
suit is brought within ninety days, there is no necessity 
to file any other account for a mechanic’s lien than 
that which accompanies the complaint, nor to enter the 
lien in the mechanic’s lien book, and where the claim 
isfor improving the property it is not exempt as a 
homestead.— Anderson v. Seamans, 8. C. Ark., Nov. 5, 1887; 
58. W. Rep. 799. 


188. MECHANIC’s LIEN — Mortgage — Priority. A 
contracted with B to build a house for B, but after it 
was begun it was found that the house was not on B’s 
land, when the work was stopped, and B bought the 
land and mortgaged it to C, and A completed the house 
under a new contract, express orimplied. A was paid 
in full for his work under the first contract: Held, that 
C’s mortgage prevailed over A’s lien.— Tritch v. Norton, 
8. C. Colo., Oct. 31, 1887; 15 Pac. Rep. 680. 


189. MECHANIC’s LIEN—Notice—Specific Performance. 
A mechanic loses the right to sue the owner of 
property under his lien, when his notice to the owner 
claims more than is then due, when he has accepted 
notes which have not matured, or when he includes in 
his claim items for flagging the sidewalk. Ina suit by 
the owner against the claimants, one, to whom the con- 
tractor agreed to sell a house, with knowledge of the 
owner, which the contractor was to receive in payment, 
but by the contractor’s fault the sum due him did not 
equal the agreed valuation of the house, may have the 
Louse by paying the difference between what he paid 
the contractor and its value as fixed in the building 
contract.— McPherson v. Walton, N. J. Ct. Chan., October 
Term, 1887; 11 Atl. Rep. 21. 


190. MISTAKE—Interest. A mistake made in pre- 
paring a promissory note, in omitting to state that it 
should bear interest at the rate of ten per cent. per an- 
aum after maturity as well as before, will be corrected 
by a court of equity upon adequate evidence that such 
was the intention of the parties.— White v. Curd, Ky. Ct. 
App., Oct. 22, 1887; 5S. W. Rep. 553. 


191. MORTGAGE —Co- tenant — Surety. Where one 
joins with his tenant in common in mortgaging the 
property for the debt of the latter, which was known to 
the mortgagee, he is only entitled to have the interest 
of the principal debtor sold first on the foreclosure.— 
Lorey v. Overton, N.J.Ct. Chan., October Term, 1886; 11 
Atl. Rep. 15. 


192. MORTGAGE — Deed Absolute — Quitclaim. A 
deed absolute will be treated as a mortgage, if it be 
made to clearly appear that it was intended to be a se- 
curity for debt, but equity will not assist one who has 
slumbered on his rights. In Missouri, one holding un- 
der a quiteclaim is subject to the equities against his 
vendor.—Schradski v. Albright, 8. C. Mo., October Term, 
1887; 5 S. W. Rep. 807. 

193. NEGLIGENCE —Felony. Where, by the negli- 
gence of arailroad cumpany, a party has suffered an 
injury that amounts to a felony, is not bound to prose- 
cute for the felony before bringing an action for the re- 
covery of damages.— Powell v. Augusta, etc. Co., 8. C. Ga., 
March 5, 1887; 3 8. E. Rep. 757. 

194. NEGLIGENCE— Reasonable Care. Whether one 
engaged in the erection of a building who is injured by 
the fall thereof, has any cause of action for damages 
against the proprietor, dependg whether the latter ex- 
ercised reasonable care in the construction of the build- 
ing.— Diamond, etc. Co. v. Giles, Del. Ct. Err. and App., 
Oct. 27, 1887; 11 Atl. Rep. 189. 

195. NEGOTIABLE INSTRUMENTS — Consideration—For- 
bearance. One who signs a note given in renewal 
of a note (overdue) executed by other persons who 
also signed the new note, is liable on the same, the for- 
bearance to collect the old note being a sufficient con- 
































sideration for the new one.—Bank v. Bridgers, S.C. N. 
Car., Nov. 14, 1887; 38. E. Rep. 826. 

196. NEW TRIAL—Practice—Nominal Damages—Record. 
A court will not grunt a new trial in order that the 
plaintiff may recover nominal damages. Where the 
words of counsel spoken to the jury form part of the 
grounds of an appeal, those words must appear in the 
record, or the court will not review the decision.— 
Harris v. Kerr, 8. C. Minn., Dec. 13, 1887; 35 N. W. Rep. 
379. 

197. OFFICE AND OFFICERS—Appointment—Constitu- 
tional law. Constructions of the provisions of the 
North Carolina code relative to the appointment and 
qualifications of justices of the peace. Those provis- 
ions held not to be in conflict with the constitution of 
the State.—Gilmer v. Holton, 8. C. N. Car., Nov. 7, 1887; 3 
8. E. Rep. 812. 

198. PARENT AND CHILD—Gift—Sale—Parol Evidence. 
To establish a parol gift or sale of land between 
parent and child, the evidence must be clear, direct and 
unambiguous, and the circumstances proved must 
relate to that matter and nothing else.—Erie, etc. Co. v. 
Knowles, 8. C. Penn., Oct. 3, 1887; 11 Atl. Rep. 250. 

199. PARTNERSHIP — Judgment—Record. Where a 
judgment against a firm is presented against the estate 
of a deceased partner of that firm, it cannot be allowed 
if the record fails to show who were the members of the 
firm, and that the deceased was one of them.—Appeal of 
For, 8. C. Penn., Oct., 1887; 11 Atl. Rep. 228. 

200. PARTNERSHIP—Notice of Changes — Dissolution. 
A customer,of a firm who has had from it notice of 
the names of its members, is entitled to notice, also of 
changes in such membership as well as of dissolution, 
and if he fails to receive such notice, is entitled to re- 
cover his debt against all the members of the firm.— 
Bloch v. Price, U. 8. C. C. (Mo.), Oct. 28, 1887; 32 Fed. Rep. 
562. 

201. PATENT — Contract — Infringement—Jurisdiction. 
Where two corporations made an agreement, one 
not to issue licenses under their patent within specified 
territory, the other to make monthly returns, and the 
first corporation sued the agent ofthe second for in- 
fringement oftheir patent: Held, that the circuit court 
had jurisdiction.—Seibert, etc. Co. v. Manning, U. 8. C. C. 
(N. Y.), Nov. 5, 1887; 832 Fed. Rep. 625. 

202. PooR Laws—Pauper—Settlement. Construc- 
tion of Pennsylvania poor laws relative to the settle- 
ment of paupers. — Overseers, etc. v. Overseers, etc. 8. C. 
Penn., October, 1887; 11 Atl. Rep. 213. 

203. PooR Laws—Physician. A poor district is lia- 
ble to a physician for his services in attending a pauper 
patient within that district.—Poor District, etc. v. Byers, 
8. C. Penn.,October, 1887; 11 Atl. Rep. 242. 

204. PROMISSORY NOTE —Payment—Contract—Statute 
of Frauds. Parol evidence is admissible to show 
that when a promissory note was executed, it was 
agreed between the parties that it might be paid in 
merchandise and that it was so paid. — Buchanan v. 
Adams, N. J. Ct. Err. and App., June Term, 1887; 10 Atl. 
Rep. 662. 

205. RAILROAD—Receiver — Preference. Where a 
railroad company upon suflicient consideration agreed 
with a party to take freight at specified rates and after- 
wards refused to do so, and still later passed into the 
hands of areceiver: Held,‘that the claim for damages 
was not entitled for payment by the receiver in prefer- 
ence tothe mortgaged bonds of the railroad company. 
—Central, etc. Co. v. Wabash, etc. Co., U. 8. C. C. (Mo.), 
Nov. 3, 1887; 32 Fed. Rep. 666. 

206. RAILROAD COMPANY—Right of Way—Statute. 
In Pennsylvania a railroad company has a right, under 
the statute of that State,to run its tracks across the 
streets of a borough in such manner as in its discretion 
it may deem best, and is liable only for abuses of that 
discretion.—Appeal of Borough of South Waverly, 8. C. 
Penn., Oct. 3, 1687; 11 Atl. Rep. 245. 

207. RAILROADS—Streets —Abutters. An action by 
an abutter on a street for damages caused by its occu- 
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pation by a railroad is not barred because other 
property owners suffer in the same manner.— Terar- 
kana, etc. R. Co. v. Goldberg, 8. C. Tex., Oct. 28, 1887; 58. 
W. Rep. 824. 

208. RAPE—Evidence—Instruction. An instruction 
that a prosecution for rape must failif the evidence 
does not show that the prosecutrix made all resistance 
in her power, is properly refused, because such instruc- 
tion ignores the influence of treats.—Huston v. People, 8. 
C. Ill, Sept. 27, 1887; 13 N. E. Rep. 538. 

209. RECEIVER—Custody of Funds—Bank, Where 
a receiver has funds in his hands, and no duty except 
to take care of them until the decision of the cause in 
the court, such funds are in the custody of the court, 
and the receiver cannot deposit them in bank, except at 
his own risk, without the order of the court.—Ricks v. 
Broyles, 8. C. Ga., July 5, 1887; 38. E. Rep. 772. 

210. RECEIVER — Debts — Lien. A court of equity 
can authorize a receiver, in order to successfully oper- 
ate a railroad,to create debts and make them a first 
lien on the property, which they become only by virtue 
of the order of court. —Vilas v. Page, N. Y. Ct. App., Oct. 
4, 1887; 13 N. E. Rep. 743. 

211. REFERENCE —Exceptions—Appeal. Where no 
exceptions are taken to areferee’s conclusions of law 
or the trial court’s rulings thereon, an appellate court 
will not entertain such exceptions nor disturb the judg- 
ment.—Strauss v. Frederick, 8. C. N. Car., Nov. 14, 1887; 3 
8. E. Rep. 825. 

212. REMOVAL OF CAUSES—Citizenship. Where the 
assignee of an insolvent sued a person alleged to have 
received a fraudulent preference for his principal, a 
citizen of another State: Held, the motion to remand 
will be refused though both the plaintiff and the agent 
are citizens of the same State.—Judah v. lowa, etc. Co., 
U. 8. C. C. (Ill.) Oct. 31, 1887; 32 Fed. Rep. 561. 


213. REMOVAL OF CAUSES — Decision —Review. 
When the State court decides, that on the face of the 
papers the defendant is not entitled to remove the case, 
he cannot contest the point on a motion by plaintiff in 
the federal court to remand the case. — Beadleston v. 
Harpending, U. 8. C. C. (N. Y.), Nov. 4, 1887; 32 Fed. Rep. 
644. 

214, REMOVAL OF CAUSES— Substituted Party. 
Where a railroad by perpetual lease acquires property 
of the lessor, for,which an action of ejectment is pend- 
ing, it has only the right of removal which the lessor 
has.—Richmond, etc. R. Co. v. Findley. U. &. C. C. (Ga.), 
June 14, 1887; 32 Fed. Rep. 641. 

215. SALE — Conditional Sale—Hiring. A contract 
for the hire of furniture for four months had at a speci- 
fied rate of hire, the bailee to be entitled to purchase at 
a specified price is a contract of hiring and not a con- 
dition of sale.—Foreman v. Drake, 8. C. N. Car., Nov. 21, 
1887; 3.8. E. Rep. 842. 

216. SAaLE—Delivery—Larceny. To pass title ona 
sale, the exact article to be delivered must be ascer- 
tuined and the price paid or agreed on, and, if this is 
not done, the vendor is not guilty of larceny in taking 
the property away.—Love v. State, 8. C. Ga., March 5, 
1887; 3S. E. Rep. 893. 


217. SALE—Passing Title. A party sold all his lum- 
ber but some culls, and the purchasers allowed him to 
sell to his local trade, but disclaimed all liability for the 
lumber till it was loaded on the cars and consigned to 
them, and he assumed the risk from fire till it was de- 
livered to the railroad: Held, that the title had not 
pussed.— Thomas v. Tolford, 8. C. Wis., Nov. 22, 1887; 35 N. 
W. Rep. 293. 

218. SALE—Pleading—Warranty. Where an action 
is brought for the price of goods sold, un answer or plea 
that there was a breach of warranty that the goods 
were not as represented, equal to the best in the mar- 
ket, but were worth $150, which defendant was ready to 
pay, states sufficiently the ground of the defense.— 
McKinnon v. McIntosh, 8. C. N. Car., Nov. 21, 1887;3 8. E. 
Rep. 840. 









































219. SALE — Warranty — Damages.- In a suit for 
breach of warranty, where defendunt failed to return 
plaintiff's note on his return of the machine, but in- 
dorsed it to another, whose suit thereon plaintiff, be- 
lieving the transfer was not bona side, unsuccessfully 
defended, plaintiff can claim as damages his expenses 
for counsel in the suit on the note.— Osborne v. Ehrhard, 
8. C. Kan., Nov. 5, 1887; 15 Pac. Rep. 590. 

220. SCHOOLS — Contracts —School Funds. Under 
New York law, judgments against trustees of school 
districts on contracts made by them officially are col- 
lectible out of their private property, and mandamus 
will not be granted to enforce their payment out of 
school funds.—People v. Abbott, N. Y. Ct. App., Oct. 18, 
1887 ; 13 N. E. Rep. 779. 

221. SPECIFIC PERFORMANCE — Equity—Consent. 
Consent of parties will not remedy the want of equity 
in a bill for specific performance, which want of equity 
is caused by the non-performance by the plaintiff of his 
part of the contract.—Price v. Morgan, N. J. Ct. Chan., 
Sept. 22, 1887; 10 Atl. Rep. 663. 

222. STATUTES—Repeal by Implication. Where a 
new statute covers the entire subject-matter of an old 
one, and adds new offenses or different penalties, the 
old one is repealed by implication.—State v. Cooper, 8. C. 
Ind., Nov. 5, 1887; 13 N. E. Rep. 861. 

223. SUMMONS—Publication—Property. Where the 
affidavit for publication of summons states that de- 
fendants executed a mortgage on the property de- 
scribed in Oregon, it sufficiently appears that the de- 
fendents had property in Oregon under the require- 
ments of the code.—Pike v. Kennedy, 8. C. Oreg., Nov. 15, 
1887 ; 15 Pac. Rep. 637. 

224. SURETY—Extension of Time—Release. Where 
a principal agrees, without the consent of a surety, to 
pay for an extension of time, and does so pay to the 
holder of the obligation, who receives the money and 
on the same day sues both principal and surety, the 
surety is released by the agreement.—Forbes v. Shep- 
pard, 8. C. N. Car., Nov. 7, 1887; 3S. E. Rep. 817. 

225. Tax—Municipal Aid—Corporation. A tax ‘may 
be levied to aid a corporation, organized to build a rail- 
way,in such work, though it also proposes to erect a 
cotton compress.— McKenzie v. Wooley, &. C. La., Oct. 21, 
1887 ; 3 South. Rep. 128. 

226. TAXATION—Burden of Proof—Sstatute. State- 
ment of what is necessary to constitute a valid sale of 
land for taxes in Illinois. The burden of proof of the 
invalidity of a tax-sale rests upon him who controverts 
its validity.— Taylor v. Wright, 5. C. Ill., Sept. 21, 1887; 13 
N. E. Rep. 529. / 

227. TAXATION — Deed — Regularity. A tax-deed 
made in the form prescribed for redemption, but not in 
the way provided for a sale of land to the State for 
taxes, does not pass title to the land.—Clay v. Moore, Ss. 
C. Miss., Nov. 28, 1887; 3 South. Rep. 142. 

228. TAXATION—Railroads—Assessment The West 
Shore & Ontario Terminal Company is liable to tax asa 
railroad. The State board of assessors must give the 
true value of property and are not bound by the val- 
uation of the local assessors. The right of reduction 
under § 12is from the local tax and not from the State 
tax of one-half of one per cent.—State v. Bettle, 5. C. N. 
J., Nov. 4, 1887; 11 Atl. Rep. 17. . 

229. TAXATION — Railroads — Road-tax. Where a 
railroad is liable for the general tax, a road-tax against 
it is improper.—JUinois, etc. R. Co. r. Hamilton Co., 8. C. 
Iowa, Dec. 6, 1887; 35 N. W. Rep. 238. 

230. TAXATION — Special Law — Constitution. The 
tax authorized by the act to incorporate the Plainfield 
fire department, May 3, 1884, was repealed by the 
adoption of the amendment to the constitution, re- 
quiring property to be assessed for taxes under general 
laws and by uniform rules, according to its value.— 
State v. Smith, 8. C. N. J., Nov. 9, 1887; 11 Atl. Rep. 321. 


231. TENDER—Killing Stock. Where two of plaint- 
iff's animals were injured by a railroad train, and the 
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agent of the railroad company tendered to plaintiff 
$175 for the animals, and it appeared that the injury ex- 
ceeded that sum: //eld, that the tender was properly 
refused as insufficient.—Shuct v. Chicago, etc. Co., 8. C. 
Iowa, Dec. 7, 1887; 35 N. W. Rep. 429. 

232. TENANTS IN ComMON—Reservation—Partition,—— 
Where « tenantin common conveys away his interest 
reserving an easement on the premises, he cannot 
assert it against his co-tenant, to whom the land, sub- 
ject to the casement, is given in partition —Pfdifer v. 
University of California, 8. C. Cal., Nov. 18, 1887; 15 Pac. 
Rep. 622. 

233. TRADE MARK—Geographical Name—Infringement. 
Where it is uncertain whether a geographical 
name is used as an address or as the name of the arti- 
ele, and it is uncertain which party used it first in the 
last way, neither party can appropriate the word to his 
exclusive use as a trade-mark. When an imitationof a 
trade-mark is unintentional, yet it is such that a ma- 
jority of people will not notice the difference, equity will 
enjoin it.—AMetvalfe v. Brand, Ky. Ct. App., Noy. 29, 1837; 
58. W. Rep. 773. 

234. TRusts—Bond for Title— Infants. Where a 
party took a bond for title, and died before he had fully 
paid for the land, and his widow conveyed the bond to 
another, who obtained a deed therefor and sold the 
land, the children, who were then minors, can compcl 
him to account for their respective interests, unless the 
stutute of limitations has run against them.— Matthews 
v. Simmons, 8. C. Ark., Nov. 5, 1887; 58. W. Rep. 797. 

235. Trust — Fraud. One who, in fraud of his 
father’s creditors, acquired land which he held in “trust 
for his father and for his brothers and sisters, and sub- 
sequently held the same after his father’s death, and 
divided it between the co-heirs, is not liable us to their 
shares for fraud against his own creditors.— Dougherty 
v. Mortland, 8. C. Penn., October, 1887; 11 Atl. Rep. 234. 


236. TrusT—Parol Agreement. \ trust cannot be 
created merely by purol agreement. An oral agree- 
ment to purchase land for another will not create a 
trust unless there has been payment of money by the 
alleged cestui que trust, or fraud on the part of the pur- 
echaser.—Appeal of McCall, 8. C. Penn., October, 1887; 11 
Atl. Rep. 26. 

237. Trusts—Purchase by Agent. When an agent, 
employed by another to purchase land for him and 
having his money, takes the title in his own name with- 
out his principal’s knowledge, and then sells it, he will 
be compelled to account for the proceeds.—Kruemer v. 
Denstermann, 8. C. Minn., Nov. 25, 1887; 35 N. W. Rep. 276. 


238. TrusTs —Resulting Trust —Husband and Wife. 
Where a husband bought land, paid for it in part 
with his wife’s money, sold it, his wife joining in the 
deed and bought other land, there is no resulting trust 
in favor of the wife on that land.—Jennings v. Longdon, 
8. C. Penn., October, 1837; 11 Atl. Rep. 212. 

239. Trusrs—Resulting Trusts —Waiver. Circum- 
stances stated under which a resulting trust in favor of 
a wife was waived by her, after the death of her hus- 
band, by contracts and agreements entered into be- 
tween her and another party, who owned part of the 
land to which the trust had attached.—Dawson v. Daw- 
son, Ky. Ct. App., Oct. 29, 1887; 58. W. Rep. 539. 


240. TURNPIKES— Removing Gates—Charter, Un- 
der the act of 1854, the Covington and Lexington Turn- 
pike Company can move its toll-gates as often as it 
deems proper, and may place a gate within 250 yards of 
the corporate limits of Covington.—Com. v. Covington, 
etc. Co., Ky. Ct. App., Oct. 25, 1837; 5S. W. Rep. 743. 


241. Usury—Evidence—Evasion. A fair prepond- 
derance of evidence is all that is requiredin a usury 
case. When a new contract is substituted for a usurious 
one, the taint of usury will affect the new security.— 
Lukens v. Hazlett, 8. C. Minn., Nov. 22, 1887; 35 N. E. Rep. 
265, 

242. Usuny—Mortgage. The defense of usury is a 
personal right of the one who pays it. A mortgagor 



































cannot transfer his defense of usury to the grantee of 
the mortgaged premises.—Bonnell’s Appeal, 8. C. Penn., 
Nov. 1, 1837; 11 Atl. Rep. 211. 

243. VENDOR—Defective Deed—Correction. Where 
a firm conveyed property in 1870, and in 1883 the pur 
chaser requested them to make a deed individually, 
which they did in 1834: Held, that he could not claim 
damages because the deed was not corrected sooner.— 
French v. Robinson, 8. C. Ga., March 15, 1837; 38. E. Rep. 
902. 

24. VENDOR AND VENDEE—Defective Title—Measure 
of Damages. When, in an action on a promissory 
note, the defense is defective title to the property sold, 
the measure of damages is the value of the property to 
which the title was defective, or the incumbrance 
thereon which are to be set of against the note.— Downie 
wv. Ladd, 8. C. Neb., Nov. 39, 1837; 35 N. W. Rep. 383. 

245. VexUeE—Indemnifying Bond. In a suit against 
the obligors of an indemnifying bond given to a sheriff 
for the seizure and conversion of a stock of goods, the 
defendants are not entitled to have the case transferred 
tothe county of the sheriff who seized the goods.— 
Harcey v. Brevard, 3. C. N. Car., Nov. 14, 1887; 3S. E. Rep. 
911. 

246. VENUE—Indemnifying Bond—Sheriff. Where 
a sheriff and others, some of the partivs who gave him 
an indemnifying bond, are sued for seizing goods, and 
a nolle prosequi is entered as to the sheriff, the other de- 
fendants ure not entitled to have the cause removed to 
his county.—Harvey v. Rich, 8. C. N. Car., Nov. 14, 1887; 3 
8. E. Rep. 912. 

247. Wipow—Year’s Support. A widow is entitled 
to have her year’s support set apart to her out of the 
commissions due her husband us tux collector from the 
county, when that is his only estate, though on money 
which he should have paid to the State, to the exclusion 
of his creditors, including his sureties, who have been 
compelled to pay the State for his defalcations.— 
Livingston v. Langley, S. C. Ga., April 15, 1887; 3S. E. Rep. 
909, 

248. WiLt—Construction. Where a testator, in his 
will, uses such expressions as invests his executors 
with power to dispose of any property which he may 
not have specifically devised or bequeathed, the pre- 
sumption arises that he did not mean to die intestate 
as to uny part of his property, or after giving a life es- 
tate to leave the remainder undisposed of.—Reynolds v. 
Crispin, 8. C. Penn., October, 1887; 11 Atl. Rep. 236. 


29. WILL—Devise — Election. Where, by will, a 
widow is to have the use of land for life, when it is to be 
sold and the proceeds divided between the three sons, 
an agreement between the widow and sons to sell, no 
sale being made, is not an election to tuke the land, and 
a mortgage and sale thereunder of one son's interest 
will not prevent the sale of the property by the execu- 
tor in accordance with the will.—Baldwin v. Vreeland, N. 
J. Ct. Chan., Nov. 19, 1887; 11 Atl. Rep. 341. 


250. WILL—Unsoundness of Mind—Evidence. The 
great register of a county, which states the age of the 
testator differently from his statements in his will, is 
not admissible on the question of mental unsoundness, 
and its admission culls for a new trial.—Jn re Crozier, 8. 
C. Cal., Nov. 29, 1887; 15 Pac. Rep. 618. 


251. WirnEss—Co-obligor — Death. A defendant, 
a cu-obligor on a promissory note, may, in a suit there- 
on, testify as to matters occurring between him and 
strangers, though pertaining to the question at issue 
and prior to the death of his co-obligor.—Hill v. Truby, 
8. C. Penn., Oct. 10, 1887; 11 Atl. Rep. 89. 

252. WITNESS—Duress. Where a witness testified 
on atria] that he had testified falsely before the cor- 
oner’s jury, under duress of threats by the prisoner, 
who said that he would kill him if he told, it was held 
that such threats did not constitute a legal duress thas 
would excuse the witness.—McCoy v. Witness, 3. O. Ga., 
May 9, 1887; 3S. E. Rep. 768. 

253. WIPNESS — Transactions with Deceased. 
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witness cannot testify as'to conversations with the de- 
ceased, relative to renting a store, when heis sued ona 
verbal lease.—Pendill v. Neuberger, 8. C. Mich., Nov. 10, 
1887; 35 N. W. Rep. 249. 





254. WIrNESS—Transactions with Deceased. In a 
suit by a trustee of a fund against the estate of one to 
whom it was delivered for investment, one of the cestui 
que trust cannot testify as to conversations of the de- 
ceased, showing that he had the notes for the money so 
invested, under the Kentucky law.—/opkins v. Faeber, 
Ky. Ct. App., Oct. 29, 1887; 5S. W. Rep. 749. 


255. Wrir—Service by Mail. To constitute a proper 
service by muil, the paper’‘must be mailed at the place 
of residence of the party serving it.—Van Aernam v. 
Winslow, S. C. Minn., Dec. 13, 1887; 35 N. W. Rep. 381. 











QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 


QuERy No. 2. 

Does the act regulating the removal of causes from 
State to federal courts, passed at the second session of 
the furty-ninth congress, merely extend by its second 
section the time within which, in proper cases, a re- 
moval will be ordered? Cannot a non-resident party 
have a removal ordered at any time upon showing to 
the satisfaction of the circuit court that he cannot ob- 
tain justice in any State court? B. & 8. 





QUERIES ANSWERED. 
Query No.1. [26 Cent. L. J. 24.] 


Judgment recovered against C in another State. He 
has lived here five years. Will a writing acknowledg- 
ing the existence of judgment remove the bar of the 
statute of limitations? In other words, is judgment 
@ contract revivable by written acknowledgment? It 
is held not in Indiana. Q. 


Answer.—New promises and acknowledgments are 
generally considered to remove the bar of the statute 
of limitations, only when an action of assumpsit can 
be brought. It is accordingly generally held that the 
bar of the statute cannot be removed in that manner 
from a judgment, unless the statute specially so pro- 
vides. Wood Lim. of Act. § 66. 





RECENT PUBLICATIONS. 





THE AMERICAN REPoORtS, Containing all Decisions 
of General Interest Decided in the Courts of Last 
Resort of the Several States, with Notes and Refer- 
ences, by Irving Browne. Vol. LUX. Containing 
all Cases of General Authority in the following 
Reports: 7 California, 9 Colorado, 118 [linois, 119 
Tilinois, 110 Indiana, 70 Iowa, 86 Kansas, 66 Mary- 
land, 144 Massachuseits, 35 Minnesota, 90 Missouri, 
2 Nebraska, 42 New Jersey Equity. 105 New York, 
95 North Carolina, 66 Texas, 23 Texas Court of 
Apveals, 59 Vermont, 81 Virginia. Albany: John 
D. Parsons, Jr., Publisher. 1887. 


We are now in receipt of the latest volume of that 





excellent and standard and collection of leading cases, 
“The American Reports.” We have so often favora- 
bly noticed the preceding volumes of this series that 
further works of praise would be superfluous, and 
comment in a contrary sense would be manifestly un- 
just. A glance at the list of reports from which the 
cases in this volume have been taken will satisfy any 
one that the best books have been used, and the repu- 
tation of the learned editor is an abundantly sufficient 
guaranty that he has culled from them the very best 
cases. We cordially commend this volume to all prac- 
titioners. 





THE AMERICAN DECISIONS, Containing the Cases of 
General Value and Authority Decided by the 
Courts of the Several States from the Earliest 
Issue of the States Reports to the Year 1809. 
Compiled and Annotated by A. C. Freeman, 
Counselor at Law, and Author of Treatises on 
the “Law of Judgments,” “Co-tenancy and Parti- 
tion,” “Executions in Civil Cases,” ete. Vols. 
XCIIT. San Francisco: Bancroft- Whitney Com- 
puny, Law Publishers and Law Booksellers. 1887. 


With the new year comes still another volume of 
that sterling collection of cases, “The American De- 
cisions.”” We have so often reviewed the predecessors 
of this volume that itis of course impossible to say 
anything of it which we have not said of them, as the 
volume before us is in all respects fully up to the 
standard of excellence which has been so perfectly es- 
tablished by the series. The only difference which can 
be noted is that the cases reported in this volume are 
more modern, and possess the attraction and merit 
which appertain to recent judicial utterances, and in- 
clude decisions upon topics which have entered into 
modern litigation and which were at least partially 
unknown to the profession when the older cases were 
decided. 

We need jhardly add that the learned and experi- 
enced editor has done his whole duty and that bis 
notes are exhaustive and valuable. We cordially com- 
mend the book to the favorable consideration of the 
profession. 





A TREATISE ON THE LAw OF RIPARIAN RIGHTS, as 
the Same is Formulated and Applied in the Pacifie 
States, Including the Doctrine of Appropriation. 
By John Norton Pomeroy, LL.D., Author of 
works on “Constitutional and Loternational Law,” 
and on “Equity Jurispredence.” Revised and 
Edited by Heary Campbell Black, M.A., Author 
of a Work on “Constitutional Prohibition.” St. 
Paul, Minn.: West Publishing Company. 1837. 


This is a small work on a subject which will be very 
important as long as water flows, or can be made to 
flow, the latter being by far the more interesting inci- 
dent to the fluid in the peculiar region to which the 
book is especially adapted. Ina country in which, as 
in the Pacific States, industrial pursuits are so de- 
pendent upon irrigation, the supply of water and the 
law regulating it must needs be matters of absorbing 
interest. This work places the law upon the subject 
before the reader in a most convenient and attractive 
form, and if its intrinsic merits did not sufficiently 
commend it, the names of the learned author and ed- 
itor would be an abundantly adequate guaranty of its 
excellence. 
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A TREATISE ON THE Law OF BAILMENTS, Including 
Carriers, Inn-keepers and Pledgee. By James 
Schouler, Lecturer in the Boston University Law 
School, and Author of Treatise on the *‘Law of 
Domestic Relations,” “Persoual Property,” ete. 
Second Edition. Boston: Littl, Brown & Co. 
1887. 

The work of this author on domestic relations is 
one of the standards of the profession on that very 
important subject, and as that before us is now enter- 
ing upon its second edition and has, no doubt, had the 
benefit of its author’s careful revision, it will naturally 
be received with favorable prepossessions. The sub- 
ject, we need hardly say, ix of great practical interest 
to the profession, and the author, in full recognition 
of that fact, has, by sedulous attention to details and 
judicious and methodical arrangement, made it con- 
veniently available to the active practitioner. 








JETSAM AND FLOTSAM. 





KosciuskO MURPHY recently passed his examina- 
tion, and is now a member ofthe bar. His strong 
card is in getting the truth out of witnesses. The 
following is a sample of his system of examination: 
“Are you a married man?’ “No, sir, 1 am a bache- 
lor.” “Will you piease teli the court and jury how 
long you have been a bachelor, and what were the cir- 
cumstances that induced you to become one?’ 


AN HONEST REPLY.—“What is your employment?” 
asked his Honor of a prisoner arraigned for vagrancy 
the other day. 

“Walking, sir.’’ 

**Where do you walk?’ 

“Well, that’s according to which way the policeman 
is coming from.”’ 

SCENE supposed to take place in a criminal court in 
Washington Territory, where women are eligible as 
jurors: 

Forewoman of the jury—“I think we can dispose of 
this case without wasting the time of the court. The 
jury is quite convinced, without hearing the case or 
leaving the bonnet-box, that the nice-looking gentle- 
man in the dock, the taller of the two, could not com- 
mit a crime; but we find the little ugly one guilty, and 
he should be severely punished.”’ 


JupGE—“‘Your time has expired. I hope I shall 
not see you here again.” 

Regular customer—‘Not see me here again? Why, 
boss, ain’t going to resign your posish, are you?” 

AT THE SEssIONS.—Counsel: ‘Do you know the 
nature of an oath, my good woman?’ Witness (with 
a black eye): “I did ought to, sir! Which my ’usban’ 
’s a Covin’ Garden porter, sir!’’ 


DEPUTY CORONER JOHNSTON was sworn, and de- 
posed: 

“Last night, about elcven o’clock, your Honor, I 
wus standing in the door of the morgue, when a man 
came through Dunbar alley. He was bareheaded, his 
nose was bleeding, and he was all covered with saw- 
dust. 

‘***Hello!’ I said’ ‘you’re in pretty bad luck. What’s 
the matter with you?’ 

“*Oh, nothin’,’ he said, ‘I’ve just been over to Ma- 
ginnis’s.’ 

“About three minutes later another man came into 
the alley, limping badly. One of his eyes was swollen 
dreadfully, and his cheek was bloody. 





* ‘Well,’ I aeked, ‘what policeman clubbed you” 

“*No policeman, young feller,’ he answered, ‘I’ve 
just been over to Maginnis’s’. 

“A third man appeared pretty soon, looking like a 
total wreck. Somebody had stepped on the fingers of 
his left hand. They were all broken, and dangling like 
so Many sausages. 

“**Ah,’ said I, ‘what’s happened to you” 

***Not much in particular. I’ve just been over to 
Maginnis’s.’ 

“T went inside, your Honor, and presently I per- 
ceived a face peering through the window of the 
morgue from the outside. It was the worst bunged 
up face I ever saw. The forehead was skinned and 
gory, the eyes were mere lines on mounds of dis- 
colored flesh, and his lips were like two slices of canta- 
loupe. All his front teeth were knocked out, and 
blood Was dripping down on his shirt front. 

““*Well,’ I said, going to the door, ‘what do you 
want, my friend?’ 

*“<T’m looking for the receiving hospital.’ 

***Been over to Maginnis’s?’ I inquired. 

**Maginnis’s be d—d,’ said he, ‘I’m Maginnis him- 
self.’ 

“Yes,” affirmed Mr. Johnston, “I recognize the 
prisoners in the dock as the four men. I presume the 
gentlemen met later and resumed the discussion.’’ 

Decision reserved. 


THoucGntr Hr Coutp Buy Justice HarRLan.— 
Justice Harlan tells a story of a man who came to his 
house one night, an entire stranger, sent in his card, 
and when the judge came down bluntly told him that 
he proposed to make a fortune for both himself and 
the judge if the latter would furnish him information 
about a certain decision that was pending, and was 
expected to affect stocks. The man proposed to fur- 
nish the capital and do the trading. He was willing, 
moreover, to divide profits equally. The justice was 
so completely taken aback by the man’s cool impu- 
dence that he scarcely knew what to say, but the hu- 
mor of the situation struck him at once and he asked 
the caller if he would kindly stand up under the chan- 
delier where he could get a good look at his face. The 
stranger stood the scrutiny without flinching. Then 
the judge said: 

“My friend, you have asked something that is not 
only improper and impossible, but your proposition 
ought to tempt me to kick you out of my house. I 
scarcely know why I do not feelin the mood to do it. 
Ido not thick that you are aware of the significance 
of your proposition, and therefore I shall not treat 
this as I otherwise should. Iam not going to enter 
into a speculation with you, as that would be wrong; 
but I will tell you how you can get the information 
you seek before anyone else.”’ 

The man’s face brightened up, when the justice 
continued: 

“On the day when the opinion is delivered—I can- 
not tell you when that will be—come to the supreme 
court room and take a seat on the front bench. Then, 
as it is read, the sound will reach your ears first. 
Good evening.” 

And asthe man with a somewhat crestfallen mien 
turned toward the door, the justice added, with pe- 
culiar emphasis in his voice: 

“Wait a moment, sir; you should thank me for not 
kicking you down stairs.” 

But the man with one bound had already cleared 
the hall and was tearing down the street, when the 
justice thoughtfully returned to his study.—New 
York Tribune. 








VIIM 





i! pase it 





